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144, 141 S.E.2d 112 (1965). The trial court
did not abuse its discretion in not ruling on
the motion to compel discovery prior to rul-
ing on the motion for summary judgment,
because the questions sought to clearly in-
vade the attorney-client privilege. = Further,
there was no proffer of proof that would
show to the trial court and this court the
relevance, materiality, and admissibility of
the answers in opposition to the motion for
summary judgment had such answers been
compelled; appellant has failed to show any
harm.

Case No. A97A1382

3. Appellant’s second appeal and enumer-
ations of error are the same as divisions 1
and 2 herein and are governed thereby.

Judgment affirmed.

BIRDSONG, P.J., concurs.

RUFFIN, J., eoncurs in judgment only.
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Tollowing award to condemnees by spe-
cial master for 15 acres of land condemned
by school distriet, condemnees filed notice of
appeal and except to award. Superior Court,
Fulten County, Long, J., entered judgment
of valuation, and condemnees appealed. The
Court of Appeals, Eldridge, J., held that
opinion testimony of school district apprais-
ers, which based appraisal of condemned
land upon pro rata average value of larger
parcel of land of which condemned land was

part, was improper and inadmissible, and
amounted to unconstitutional taking.

Reversed.

Ruffin, J., concurred in judgment only.

1. Evidence €=555.6(8)

Opinion testimony of school district ap-
praisers, which based appraisal of 15 acres of
condemned land upon pro rata average value
of larger parcel of land of which condemned
land was part, was improper and inadmissi-
ble in condemnees’ action challenging valua-
tion of condemned land, and caused unconsti-
tutional  taking; appraisers admitted that
smaller tracts of land sold for more per acre
than larger tracts, and larger parcel consist-
ed of different types of land that varied in
value. U.S.C.A. Const.Amend. 5.

2. Eminent Domain =136

Value of part of land that is ta<en is not
automatically measured by size of parcel
from which it is taken, although value of part
taken may be derived in part by nature of
land around it because setting affects highest
and best use of taken property.

3. Eminent Domain ¢=131

Jury in condemnation proceeding is to
make its award on property taken based
upon market value of property actually tak-
en.

4, Eminent Domain =255

Fact that condemnees challenging valua-
tion of land taken made no objactions to
illegal expert opinions during trial, which
opinions based appraisal of 15 acres of con-
demned land upon pro rata average value of
larger parcel of land of which condemned
land was part, and instead made motion to
strike illegal opinion testimony at close of all
evidence, did not constitute waiver of issue of
whethet opinion eviderce was illegal; opinion
testimony unconstitutionally - deied con-
demnees  just and adequate cotrpensation.

U.8.C.A. Const.Amend. 5.
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ELDRIDGE, Judge.

The Fulton County School District
(“School District”) condemned 14.998 (“15”)
acres of land owned by J. Grant Wilmer, Jr.,
Catherine W. de Ladoucette, Knox Randolph
Wilmer, and Charles Wilmer (the “Wilmers”)
as of November 3, 1994 when the award of a
special master was entered by consent order.
The Wilmers filed a notice of appeal and
except to the award on October 28, 1994.

The Wilmers and other members of their
family owned a tract of land containing 176
acres, out of which the 15 condemned acres
were taken. The real estate appraisal wit-
nesses for the condemnor and the con-
demnees considered the highest and best use
of the 15 acre parcel as a part of the larger
176 acre tract of land.

Pursuant to a separate consent order filed
July 25, 1996, the parties agreed that the
only issue to be decided by the jury was the
value of the 15 acre parcel. All claims of
consequential damages to the remaining
larger property were voluntarily dismissed.

At trial of the damages, all of the School
District appraisers testified that they did not
perform an appraisal of the 15 acres con-
demned, but they based their appraisal solely
upon the valuation of the larger parcels of
either 98 acres or 126 acres that were part of
the 176 acre tract; they then applied a pro
rata average value of the larger parcel to the
15 acre tract that was condemned.

Mr. Dennis Carr, a School District apprais-
er, testified that he considered the 15 acre
condemned parcel as part of the 176 acres.
He used a sales comparison approach to ana-
lyze the sales of similar properties; however,
he primarily looked for comparables to the
176 acre tract, which were large tracts of
acreage. Using 126 acres of land that lay
outside the flood plain, Mr. Carr reached an
opinion as to the fair market value of such
large tract of acreage and then he applied
the exact per acre price of the larger tract to
caleulate the fair market value of the 15 acre
tract econdemned. Mr. Carr admitted that
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smaller parcels of land tend to sell for more
per acre than larger parcels; notwithstand-
ing this, he distinguished the price per acre
for the 15 acre condemned parcel with the
price per acre for the larger 126 acre parcel.
Mr. Carr testified that “pro rata average is
the way to do it these days.” Mr. Carr
testified that he valued the 15 acre con-
demned parcel as part of the whole tract
rather than as a separate free standing 15
acre parcel. Mr. Carr admitted that he used
the “pro rata average valuation method” to
make his appraisal.

Mr. David Childers, the other real estate
appraiser for the School District, also ap-
praised the entire tract of 176 acres as one
economie unit of which the 15 acre parcel was
a part. Mr. Childers reached the opinion
that 98.8 acres of the property was suitable
for apartment development, and he searched
for sales that were similar in size to the 98.3
acres. The sales that Mr. Childers found
comparable were for smaller acreage than 98
acres; he reduced the value per acre for the
larger tract. His downward adjustment was
1.7 percent. He testified that a discount of
as much as 11 percent could also be justified
on the same reasoning. Although Mr. Child-
ers admitted in testimony that smaller tracts
of land sell for more per acre than large
tracts of acreage, he applied the price per
acre for the entire 98.3 acres that he ap-
praised to the smaller 15 acre parcel con-
demned. Mr. Childers justified his actions
by stating that he did not consider sales that
would be comparable in size to the 15 acre
parcel, “because what we are concerned with
is a tract that is a total of 176 acres. Smaller
land tracts typically sell for more per acre.
That’s a typical pattern, so to do a proper
appraisal of 176 acres you want to go find
large land tracts that have sold.”

Since neither Mr. Carr nor Mr. Childers
had done an appraisal of the 15 acre tract
condemned, but instead used a pro rata
method of appraisal of the entire tract, the
condemnees moved to strike their opinions of
value as an illegal method of evaluation.

The School District waived by not object-
ing to the motion to strike the experts’ valua-
tion testimony; instead the School District
sought to bolster the experts’ opinion testi-
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mony regarding the appraisal method used.
The trial court denied the motion to strike.

In response to the pro rata average evalua-
tions of Mr. Carr and Mr. Childers, the
condemnees submitted their written request
to charge number 26. The trial court re-
fused to give charge number 26 and con-
demnees timely excepted to such failure.

Some 53 acres of the larger tract fell with-
in the 100 year flood plain, 24.7 acres was
road frontage, and the Big Creek formed one
boundary, requiring an undisturbed buffer
zone along the creek. The remaining 96

acres have extremes in topography, i.e. high .

hills and deep valleys in some areas of this
tract which would require extensive grading.
This difference in acreage prevents a unitary
evaluation approach from being proper.

Mr. James Pritchett and Mr. William Stri-
pling were real estate appraisers who testi-
fied for the condemnees. Each appraiser
gave his opinion as to the fair market value
for the 15 acres condemned. KEach stated
that in their opinion the highest and best use
of the 15 acres as being in conjunction with
the larger tract.

The jury returned a verdict on September
11, 1996 which followed the testimony of the
School Distriet’s experts’ opinion of fair mar-
ket value. Final judgment was entered on
September 13, 1996. The notice of appeal
was filed October 11, 1996. Held:

[11 1. Appellants’ first enumeration of
error is that the trial court erred in failing to
exclude the opinion testimony of David Child-
ers and Dennis Carr.

The evidence showed that there were 53
acres of flood plain, 24.7 acres minimum of
road frontage, and that 96 acres has some
areas with high hills and deep valleys which
would require extensive grading. Thus, a
pro rata averaging of the fair market value to
the 15 acres condemned from the larger tract
would not be appropriate to reflect actual fair
market value of such condemned land as a
proper method of appraisal to obtain the fair
market value of the usable 15 acres for a
school site carved out from the whole acre-
age, even when the 96 acres are treated as a
unit, because there remains the extremes in
topography in such untaken portion of the 96

acres that requires extensive grading for de-
velopment.

“A pro rata method of ascertaining the
value of a partial taking is not necessarily
proper because the value of the part taken is
not dependent on the size of the whole. If,
for example, the 15-acre strip was taken
from 105 acres (1/7 of the whole) racher than
from 75 acres (1/5 of the whole), the pro rata
method could result in a lower value simply
because of the size of the whole. There was
evidence that pro rata value would be greater
for smaller tracts of land. The county even
points out ... that the smaller tracts sell for
more money per acre than larger tracts. In
other words, selling 15 acres would not nec-
essarily be at the same per-acre price as
selling 75 acres. Yet it is only the 15 acres
that is being ‘sold’ through condemnation.”
Bland v. Bulloch County, 205 Ga.App. 317,
319(2), 422 S.E.2d 223 (1992). '

“Tn addition, the pro rata method does not
accommodate variations in the value of dif-
ferent parts of a tract; a frontage strip may
have more value than a back strip, or a pond
may have a different value than a Eill on the
same tract. The pro rata method averages
the value of whatever the condemmnee hap-
pens. to own, rather [than] measuring the
value of the taken portion as it is, with its
unique characteristics and particular setting.
Even if the whole tract is constant and has
no varying features upon it, the fair market
value of the whole if it were sold (wholesale)
may be less than the fair market value of a
number of equal pieces sold individually to
separate buyers (retail).” Id.

[2] “The value of the part taken is not
automatically measured by the size of the
parcel from which it is taken, although the
value of the part taken may be derived in
part by the mature of the land around it
because the setting affects the highest and
best use of the taken property.” «Id. .

“We find no authority in Georgia for the
proposition that the value of the land taken is
a pro rata value of the whole from ‘which it is
taken.” Id.; see also Chastain v. Fayette
County, 221 Ga. App. 118, 119(1), 470 S.E.2d
518 (1996); Dunaway v. Columbia County,
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213 Ga.App. 840, 841-843(3), 447 S.E.2d 31
(1994). :

[3] “An expert opinion valuing the part
taken by applying the average per acre value
of the entire tract has given a reason for the
value opinion that is entirely speculative or
conjectural in the absence of an evidentiary
foundation for such a conclusion.” Chastain
v. Fayette County, supra at 119-120, 470
S.E.2d 513. “This valuation [pro rata] is
illegal, and appellant did not waive his objec-
tions to this illegal and uneonstitutional evi-
dence by allowing one expert to state his
answer to the question. - This evidence was
prejudicial because it deprived the con-
demnee of just and adequate compensation
for the value of the property taken at the
time of the taking.” Dunaway v. Columbia
County, supra at 843, 447 S.E.2d 31; see
Department of Transp. v. Gunnels, 255 Ga.
495, 496-497, 340 S.E.2d 12 (1986). The jury
is to make its award on the property taken
based upon “the market value of the proper-
ty actually taken.” - Reed v. City of Atlanta,
136 Ga.App. 193, 195(5), 220 S.E.2d 492
(1975); see also Bland v Bulloch County,
supra at 320, 422 S.E.2d 223. Thus, the
expert opinion testimony about which appel-
lant complains was improper, inadmissible,
and cause a taking without “just and ade-
quate compensation.”

[4] In the case sub judice, the appellants
made no objections to the illegal expert opin-
ions as to value, but at the close of all the
evidence made a motion to strike such illegal
opinion evidence, which the trial court de-
nied; the trial court allowed additional testi-
mony by such expert witnesses to justify
their use of pro rata average acreage valua-
tion. However, this case involves illegal
opinion testimony Wwhich unconstitutionally
denied just and adequate compensation. As
such, the issue is not waived, and the case
before us is distinguishable from Sharpe v.
Dept. of Transportation, 267 Ga. 267, 476
S.E.2d 722 (1996) (“Sharpe”).

The case sub judice was tried to verdict on
September 11, 1996, and . Shkarpe was not
decided until October 7, 1996. In Sharpe,
the Supreme Court overruled cases permit-
ting the motion to strike, except in criminal
cases where there has been an unconstitu-
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tional obtaining of evidence, and disallowed
use of such a motion. Therefore, appellants’
claim of error may be reached because under
Sharpe: such disallowance is prospective
only, allowing a motion to strike (1) in all
pending appeals, although no party has a
vested right in any procedure; (2) appellants
suffered an unconstitutional taking and de-
privation of property without just and ade-
quate compensation, because the experts’
opinion as to value was illegal under the facts
sub judice; or (3) this Court will treat such
motion to strike, procedurally, as a timely
objection which would preserve the issue,
thereby, avoiding the “unconstitutional depri-
vation” issue and allow this Court to find that
the trial court committed harmful error and
to reverse.

2. For the reasons set forth in Division 1,
the trial court erred in failing to give the
appellants’ charge number 26. Appellants
complied fully with OCGA § 9-10-5 and ex-
cepted timely under OCGA § 5-5-24(a).
Failure to give this charge, which was a
complete and accurate statement of the law,
is reversible error. Foster ». Ramsey, 102
Ga.App. 523, 116 S.E.2d 617 (1960). Under
the facts and circumstances of this case, the
failure to give such charge was harmful error
requiring reversal and a new trial.

Judgment reversed.

BIRDSONG, P.J., concurs.
RUFFIN, J., concurs in judgment only.
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