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therefore grant him a new trial. This ar-
gument has no merit. McClure v. Hopper,
234 Ga. 45(2), 214 S.E.2d 503 (1975).

[41 5. In his pro se brief Beal also
challenges the sufficiency of the evidence.
We have, however, reviewed the evidence
in a light most favorable to the verdict, and
find that any rational trier of fact could
have found the essential elements of the
crime beyond a reasonable doubt. Jackson
v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61
L.Ed.2d 560 (1979).

Judgment affirmed.

All the Justices coneur.

W
© £ KEY NUMBER SYSTEM
T

255 Ga. 452
CONCEPT CAPITAL CORP. et al.

\2
DEKALB COUNTY.

BROOKHAVEN ASSOCIATES
V.
DEKALB COUNTY.
Nos. 42759, 42830.

Supreme Court of Georgia.

Feb. 18, 1986.

Transit authority sought to condemn
two parcels of land for construction of
ground level automobile parking lot. Own-
ers of parcels sought injunction to reserve
air rights over parking lot for construction
of high-rise residential buildings. The Su-
perior Court, DeKalb County, Daniel M.
Coursey, Jr., J., entered judgment authoriz-
ing condemnation of both parcels in fee
simple, and owners appealed. The Su-
preme Court, Weltner, J., held that it was
not established that transit authority acted
in bad faith or ultra vires in exercising

discretionary power to condemn fee simple
interests in parcels.

Affirmed.
Smith, J., dissented.

1. Eminent Domain ¢=58

Transit authority did not act in bad
faith or ultra vires in exercising its discre-
tionary power to condemn fee simple inter-
ests in two parcels for construction of
ground level automobile parking lot, and in
not permitting owners of parcels to reserve
air rights over parking lot for construction
of high-rise residential buildings, though
owners presented evidence that disadvan-
tages in such joint development of parcels
could be minimized by careful coordination
of activities among architects, engineers
and construction contractors employed by
transit authority and building developers.

2. Eminent Domain &=68

Courts must not substitute their judg-
ment for that of condemning authority, ei-
ther as to quantum of interest to be con-
demned or location or quantum of land to
be acquired.
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DeKalb County, acting on behalf of the
Metropolitan Atlanta Rapid Transit Author-
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ity (MARTA), sought to condemn in fee
simple two parcels of land for construction
of a ground level automobile parking lot at
MARTA’s Brookhaven Station. The con-
demnees, Brookhaven and Concept, sought
by injunction to reserve air rights over the
parking lot for construction of high-rise
residential buildings. The respective spe-
cial masters appointed by the superior
court in the two condemnation proceedings
filed conclusions of law against Brookha-
ven, but in favor of Concept. They both
agreed, however, with the condemnees’
contentions that MARTA did not presently
need the air rights to construct a ground
level parking lot, and that it might at some
time in the future sell or lease the air
rights to developers to generate revenues.
The trial court received the reports of the
special masters, heard evidence de novo,
and entered judgment authorizing condem-
nation of both parcels in fee simple. The
condemnees appeal.

1. The first issue presented by the par-
ties is whether the “any evidence” rule
should be applied, on review, as to the
findings of a special master, or as to the
findings of the superior court. See City of
Atlanta v. Heirs of Champion, 244 Ga.
620, 261 S.E.2d 343 (1979), where we ap-
plied an “any evidence” standard of review
to affirm the factual findings of the trial
court. “Even though the evidence regard-
ing necessity may have been in conflict, the
trial judge was authorized to determine the
factual issues in the case. These findings
should not be disturbed on appeal if there
is evidence to support them.” 244 Ga. at
622, 261 S.E.2d 343.

However, we need not address further
this issue in the present case because, al-
though many peripheral matters are con-
tested vigorously, the critical factual ele-
ments were found consistently throughout,
as will be seen within. :

2. The record supports these findings
upon which the special masters and the
trial court agreed: MARTA sought to con-
demn the fee simple interest in both tracts,
although the condemnees demonstrated
that MARTA has no present intention to
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configure the planned ground level automo-
bile parking lots for multi-level parking;
the condemnees would be able to construct
high-rise residential buildings supported by
structural members connected with “touch
down points” on MARTA’s planned ground
level parking lots; joint development of the
parcels by MARTA and the condemnees
would cause MARTA and the developers of
the high-rise buildings to incur costs, and
to accommodate themselves to inconven-
iences and safety hazards, which would not
be associated with exclusive development
of the tracts either as high-rise residences
or as a transit station, MARTA has a
professional staff whose function is the
disposition of surplus property, and MAR-
TA currently has surplus properties for
sale or lease; at some indeterminate future
time, MARTA may decide that sale or lease
of the air rights over the two surface or
ground level automobile parking lots will
not pose safety hazards to MARTA’s pa-
trons, or unwarranted costs or inconven-
iences to MARTA’s public transit opera-
tions, and may lease or sell that quantum
of air rights over these parking lots as may
not be necessary for MARTA’s then-exist-
ing or planned public transit operations.

As in Heirs of Champion, the controver-
sy in each of the present cases “centered
around the condemnee’s desire to retain the
air rights ... and MARTA’s conflicting
desire to acquire the parcel in fee simple.”
244 Ga. at 621, 261 S.E.2d 343. In such
controversies, “The question of whether
there is a necessity for taking the fee is a
matter of legislative discretion, which will
not be interfered with or controlled unless
the authority acts in bad faith or beyond
the powers conferred upon it by law....
‘In the absence of bad faith, the exercise of
the right of eminent domain rests largely
in the discretion of the authority exercising
such right, as to the necessity, and what
and how much land shall be taken....’”
244 Ga. at 621, 261 S.E.2d 343. Applying
those rules to the circumstances in Heirs of
Champion, we held: “The record in this
case contains evidence to sustain MARTA’s
determination of reasonable necessity for
acquiring fee simple title to the subject
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property. While a court may disagree with
the methods the condemning authority may
choose to accomplish its objectives, it is not
authorized to substitute its judgment for
that of the authority.” 244 Ga. at 622, 261
S.E.2d 343.

3. In a later MARTA condemnation
case, City of Atlantc v. First National
Bank of Atlanta, 246 Ga. 424, 425, 271
S.E.2d 821 (1980), we held that “[iln the
context of abuse by a public officer of
his official discretion, the term ‘bad faith’
has been sharply distinguished from negli-
gence or bad judgment and has been equat-
ed with conscious wrongdoing motivated by
improper interest or by ill will[,]” 246 Ga. at
424, 271 S.E.2d 821, and that “The term
‘bad faith’ has been used side by side with
the word ‘fraud’ in describing those exer-
cises of official discretion to condemn lands
with which the courts will interfere.” 246
Ga. at 425, 271 S.E.2d 821.

More recently we held: “This court has
been reluctant to find bad faith on the part
of a condemnor in its determination of pub-
lic purpose in the exercise of the right of
eminent domain.” City of Atlanta v. Pet-
kas, 253 Ga. 447, 448, 321 S.E.2d 725
(1984).

The condemnees in the present cases, as
in Petkas, placed heavy reliance upon our
decision in Farth Management v. Heard
County, 248 Ga. 442, 283 S.E.2d 455 (1981),
and as in Petkas, that reliance is misplaced.
“Our holding in Farth Management did
not erode the authority of condemning bod-
ies nor change the law as pronounced in
Heirs of Champion or First National
Bank. Rather, the import of that holding
is that a condemning authority may not
utilize the power of eminent domain to
restrict a legitimate activity in which the
state has an interest.” 253 Ga. at 448-49,
321 8.E.2d 725.

[11 4. MARTA’s exercise of its discre-
tionary power to condemn fee simple inter-
ests in these parcels (rather than to allow
the condemnees to retain the air rights
over a certain height and “touch down
points” necessary to support high-rise resi-
dential developments) should not be dis-
turbed in the circumstances of this case.

The record reflects that MARTA presently
intends to utilize all of both tracts for
public automobile parking lots to be used
by its transit system patrons. MARTA has
previous experience with joint development
of tracts of land for transit system station
and high-rise uses, and would now eschew
joint development because of costs, incon-
veniences and safety hazards inherent in
such coordinated projects. Evidence ten-
dered by the condemnees indicating that
these disadvantages may be minimized by
careful coordination of activities between
the architects, engineers and construction
contractors employed by MARTA and the
high-rise building developers cannot, as a
matter of law, establish that MARTA has
acted in bad faith or ultra vires.

5. The evidentiary materials in this case
do not require a legal conclusion of “con-
scious wrongdoing motivated by improper
interest or by ill will.” 246 Ga. at 424, 271
S.E.2d 821. All of the land condemned will
be used for ground level parking facilities
at MARTA’s Brookhaven Station. The
question of whether the factors of cost,
convenience and safety should be weighed
in favor of the patrons of the system, or in
favor of commercial development, is one
which rests with MARTA, to be determined
under the circumstances of each case.

[2]1 Courts must not substitute their
judgment for that of the condemning au-
thority—neither as to the quantum of the
interest to be condemned, nor the location
or the quantum of land to be acquired.
244 Ga. at 621, 261 S.E.2d 343.

Judgment affirmed.

All the Justices concur except SMITH, J.,
who dissents, and HILL, C.J., not partici-
pating.
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