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[11] State court judges do not have the
inherent power to order a county to pay for
judicial positions. Only superior courts
possess the inherent power to compel a
county government to pay money for es-
sential court functions. See OCGA § 15~
6-24; Grimsley, 249 Ga. at 634-35, 292
S.E.2d at 677; cf. Stephenson v. Board of
Commissioners, 261 Ga. 399, 405 S.E.2d
488 (1991) (holding clerks of court do not
have inherent judicial power to employ
counsel of their choice). A state court’s
remedy for the county’s nonpayment of a
court-related expense is limited to manda-
mus in the superior court. McCorkle, 260
Ga. at 318, 392 S.E.2d at 710 (Hunt, J.,
concurring).

[12] We hold that a state court judge
does not have the authority to order the
indefinite appointment of assistant judges
or solicitors whose positions are not autho-
rized by local law or to finance those posi-
tions through a court-created fund com-
prised of monies withheld from the county
treasury. Accordingly, we reverse the dis-
missal of this declaratory judgment action
and remand it for the entry of an order
consistent with this opinion.

Judgment affirmed in Case No.
S9140714. Judgment reversed in Case
No. S91X0715.

All the Justices concur.
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Owners of property abutting railroad
right-of-way brought inverse condemnation

action, seeking to recover damages because
of noise and vibration. The Fulton Superi-
or Court, Edward H. Johnson, J., directed
verdict for railroad, and landowners appeal-
ed. The Court of Appeals, 197 Ga.App.
884, 399 S.E.2d 536, reversed. Granting
certiorari, the Supreme Court, Benham, J.,
held that relocation of railroad track within
existing right-of-way did not constitute
“nuisance” and, thus, landowners had no
right to recover in inverse condemnation.

Reversed.

Eminent Domain €266, 271

Relocation of railroad track within ex-
isting right-of-way did not constitute “nui-
sance” and, thus, abutting landowners had
no right to recover in inverse condemna-
tion; railroad operations were customary
and proper use of right-of-way.

See publication Words and Phrases

for other judicial constructions and
definitions.
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BENHAM, Justice.

Appellees brought an inverse condemna-
tion action against MARTA and Southern
Railway Company seeking to recover dam-
ages because of noise and vibration coming
from the Southern Railway right-of-way
abutting appellees’ property. The evidence
at trial showed that Southern Railway
tracks were moved fifty feet closer to ap-
pellees’ property, but still within the right-
of-way, during the 1985 construction of
MARTA'’s north line, and that a thirty-foot
high embankment was built behind appel-
lees’ property, also inside the existing
right-of-way. The noise and vibration of
which appellees complain is that produced
by the operation of Southern Railway
trains, operations which appellees concede
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are normal and have not increased. The
trial court directed a verdict for the defen-
dants. The Court of Appeals reversed.
Gomez v. MARTA, 197 Ga.App. 834, 399
S.E.2d 536 (1990). We granted the writ of
certiorari to consider whether the reloca-
tion of a railroad track within an existing
right-of-way can give rise to a cause of
action, and whether increased or changed
use of a right-of-way can constitute a tak-
ing for which compensation is constitution-
ally required. Under the facts of this case,
we answer both questions in the negative.

This court established in Duffield v. De-
Kalb County, 242 Ga. 432, 249 S.E.2d 235
(1978), that a condemnor’s maintenance of
a nuisance which amounts to a taking of
property will support a claim for inverse
condemnation. However, it has long been
the law of this state that railroads con-
structed and operated in a proper manner
cannot be adjudged a nuisance. Georgia
Railroad, etc, Co. v. Maddox, 116 Ga.
64(4), 42 S.E. 315 (1902). Since property
dedicated to a public use ! may be put to all
customary uses within the definition of the
use (Brown v. City of East Point, 148 Ga.
85(3), 95 S.E. 962 (1918)), and there is no
question but that railroad operations are
the customary and proper use of the right-
of-way in question, application of the hold-
ing in Georgia Railroad Co., supra, re-
quires the conclusion that the railroad oper-
ations involved here are not a nuisance.
That being so, appellees have no right to
recover against appellants in inverse con-
demnation.

The Court of Appeals and appellees re-
lied heavily on this court’s decision in
MARTA wv. Trussell, 247 Ga. 148, 273
S.E.2d 859 (1981). That case involved a
condemnor’s attempt to take by eminent
domain an easement for noise and vibra-
tion. This court ruled that such an ease-
ment, in effect a right to damage property,
could not be taken. The alternatives to
such a taking were for the condemnor to
take the entire fee of the affected property
or to continue with construction and wait to
see whether damages ensued. If they did,
an action for inverse condemnation would
1. We pretermit in this discussion the question of

whether the right-of-way in question was origi-

nally acquired by condemnation or purchase,

and whether the railroad operations thereon are
the activities of an entity with condemnation
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arise. That holding is in no way inconsist-
ent with the result reached in this decision.
Rather, the proceedings below in the
present case were in keeping with the alter-
natives suggested in Trussell. However,
although an action for inverse condemna-
tion was the appropriate way to proceed in
this case, appellees cannot prevail in the
suit for the reasons given above. Appel-
lees’ reliance on Duffield, supra, is likewise
misplaced. What the Court of Appeals
characterized as ‘“increased” use of the
right-of-way appears from the record to be
no more than a different use of the right-
of-way. In fact, it was conceded by appel-
lees in the trial court that their claim was
not based on increased traffic in the right-
of-way, but merely the relocation of the
tracks.

In summary, although appellees followed
the correct procedure in seeking compensa-
tion, the facts of this case and the long-
standing law of this state regarding the
use of a railroad right-of-way mandate the
denial of their claim.

Judgment reversed.

All the Justices concur.
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Supreme Court of Georgia.

Oct. 4, 1991.
Reconsideration Denied Nov. 1, 1991.

Mortgagor filed declaratory judgment
action to clarify dispute with mortgagee

powers; appellees would otherwise have no
right to bring an action for inverse condemna-
tion since that right rests on the taking of pri-
vate property for public purposes.



