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sibility of the conviction as impeachment
evidence.

Judgment affirmed.

SHULMAN, P.J., concurs.
POPE, J., concurs specially.

POPE, Judge, concurring specially.

After carefully reviewing the record in
the case at bar, I agree that the judgment
should be affirmed. I also agree that un-
der current law a witness in a civil case
may be impeached by proof of a conviction
for a felony or other crime involving moral
turpitude, no matter how much time has
elapsed since the conviction. See Wood-
ward v. State, 197 Ga. 60(8), 28 S.E.2d 480
(1943). However, I would urge that the
rule be changed. As it now stands, the
rule is unduly harsh. The sins of youth
should not invariably be available as a
bludgeon to be wielded by an adversary in
a civil suit. Where, as in the instant case,
some 33 years have passed between the act
of an 18-year-old youth who displayed poor
judgment and the testimony of a man free
from such convictions for that entire 33-
year period, the trial court should be vested
with the discretion whether or not to allow
impeachment by means of such a convie-
tion. The federal rule, which routinely ex-
cludes convictions more than ten years old
as a means of impeachment, but which also
vests the trial court with authority to allow
use of a conviction outside the ten period
where the interests of justice so dictate, is
the better rule. Until such a rule is
adopted, the effects of the present harsh
rule can be ameliorated by permitting the
person so impeached to offer an explana-
tion in mitigation of the conviction. See
generally Belvin v. Houston Fertilizer,
etc., Co., 169 Ga.App. 100(2), 311 S.E.2d
526 (1983). The trial court followed this
procedure in the present case.
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Condemnee, dissatisfied with compen-
sation for permanent and temporary tak-
ings for the construction of rapid rail sys-
tem for transit authority, sought a jury
trial on the issue of damages in a condem-
nation action. The Superior Court, Fulton
County, Cooper, J., entered judgment on a
jury verdict and ordered condemnee to re-
fund an excess sum to the city, which was
the condemning authority on behalf of
transit authority. Condemnee appealed.
The Court of Appeals, Birdsong, J., held
that: (1) trial court correctly excluded evi-
dence related to the potential loss of favor-
able financing; (2) compensation could not
be based on entire time during which tem-
porary construction easements could be ex-
ercised by city; (3) trial court did not err in
refusing evidence of precondemnation dam-
ages based upon the imminence of the con-
demnation; (4) trial court properly granted
brief recess and allowed condemnee to in-
terview unlisted witness called by city prior
to presentation of his testimony; (5) discre-
tion was not abused in adding transit au-
thority as a party defendant; (6) charge
properly allowed jury to consider income-
producing potential of the property either
as an apartment or as a condominium use;
and (7) trial court properly refused to sub-
mit to the jury the issue of condemnee’s
expenses of litigation and attorney fees.

Affirmed.

1. Eminent Domain ¢=203(1)
Evidence of potential loss of favorable
financing allegedly causing condemnee con-
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sequential damages either directly or indi-
rectly because ultimate sale of property
would have to be refinanced at rate in
excess of interest rate on existing mortgag-
es was properly excluded in condemnation
action involving an apartment complex that
was to be converted to condominiums.

2. Eminent Domain ¢=203(1)

Evidence of remote and speculative
damages is not admissible in a condemna-
tion action.

3. Eminent Domain &95

Evidence of a favorable financing ar-
rangement should not be the basis for arri-
ving at a just and adequate compensation
in a condemnation action in the absence of
a loss actually suffered as a direct result of
the condemnatory taking.

4. Eminent Domain €131

Generally, just and adequate compen-
sation in a condemnation action is the fair
market value of the condemned property at
the time of taking.

5. Eminent Domain ¢=96, 138

Where only a part of the land is taken,
owner is entitled to recover consequential
damages for any reduction in the fair mar-
ket value of the land remaining, including
enhanced value because of the uniqueness
of the land itself.

6. Eminent Domain €138

Just and adequate compensation for
consequential damages in a condemnation
action must be based upon the value of the
remaining property and not upon the prob-
lematical utilization or loss of a financing
agreement which happens to be related to
the land.

7. Eminent Domain ¢=262(5)

Condemnee, engaged in business of
converting apartments to condominiums,
failed to show any prejudice in charge in
condemnation action permitting jury to re-
turn just compensation either on theory of
lost profits, theory of actual value, or a
combination of the two theories, either of
which theories would have worked to the
advantage of condemnee.

8. Appeal and Error &1026

Error to be reversible must be harm-
ful.

9. Eminent Domain ¢=112

Damages caused by construction pro-
cess of public project upon private property
effected by condemnation cannot be con-
sidered in determining consequential dam-
ages in condemnation action.

10. Eminent Domain €=203(7)

Evidence that condemnee lost approxi-
mately $98,000 in rents during construction
period for mass transit rail line was proper-
ly excluded on question of damages in con-
demnation action.

11. Eminent Domain &=147

Condemnee was deprived of the use of
his property only during actual time of the
exercise of temporary construction ease-
ments for construction of mass transit rail
line, so that compensation, in condemnation
action, was to be based on the period of the
easement and not on the entire time during
which the easement could have been exer-
cised.

12. Eminent Domain &=203(2)

Trial court did not err in refusing evi-
dence of precondemnation damages based
upon the imminence of the condemnation.

13. Eminent Domain &=222(4)

Requested charges on identification of
individual units as condominiums and in-
creased valuation of the units as, in effect,
separate units of real estate rather than as
a single integrated piece of property which
was condemned as a unit rather than as
144 separate units were properly denied in
condemnation action, since condemned
property was an apartment grouping all
singly owned by condemnee at time of the
condemnation, and jury was allowed to in-
quire as to legitimate purposes, capabili-
ties, and uses to which the property might
be adapted, provided that such use was
reasonable and probable and not remote or
speculative.
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14. Pretrial Procedure =44

Trial court followed appropriate proce-
dure upon ascertaining competency of un-
listed witness called in rebuttal by con-
demnor in condemnation action by granting
a brief recess and allowing condemnee to
interview the witness prior to the presenta-
tion of his testimony.

15. Eminent Domain €178

Discretion was not abused in adding as
party defendant in condemnation action
transit authority to which actual condemn-
or would transfer condemned property;
there was no contest between the parties
as to the legality of the taking as such,
only as to the amount of damages, transit
authority was ultimately and solely respon-
sible for the payment of damages to con-
demnee, and condemnation petition from
the beginning expressly stated that it was
brought by city on behalf of transit author-
ity and for the purposes of the rapid rail
system. 0.C.G.A. § 9-11-25(c).

16. Eminent Domain &222(4)

Condemnor’s requested charge as giv-
en by the court simply allowed jury to
consider the income producing potential of
the condemned property either as an apart-
ment or as a condominium use and was
proper, in condemnation action, to permit
jury to determine adequate compensation
for the taking.

17. Eminent Domain &=221

Trial court properly refused, in con-
demnation action, to submit to the jury the
issue of condemnee’s expenses of litigation
and attorney fees.

Robert D. McCallum, Jr., Atlanta, for
appellants.

Thomas A. Bowman, Charles N. Pursley,
Jr., W. Stell Huie, Atlanta, for appellees.

BIRDSONG, Judge.

Condemnation. Canada West is the own-
er of an apartment complex in the city of
Atlanta. Canada West purchased the
apartment complex in 1979 with the ex-
press intent of converting the apartments
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to condominiums. At the time of the pur-
chase, Canada West was aware of the pro-
posed presence of an adjacent MARTA sta-
tion and plans for construction of the rail
line to run either on one side or the other
of the complex or possibly through the
complex. One month after the closing of
the purchase, MARTA determined to run
its rail line through the center of the apart-
ment complex. Nevertheless, Canada West
continued to complete all the preliminary
work necessary for a legal conversion of
the apartments to condominiums prior to
the commencement of the extension of the
rail line into the apartment grounds. Cana-
da West entered into contracts with a num-
ber of potential purchasers for the apart-
ments prior to conversion to condominiums.
The decision was made by Canada West to
withdraw all offers for sales because of the
visual impact of the rail line construction
and the financially depressing effect there-
of on the proposed sales of the apartment
units to be converted. All sales were with-
drawn and delayed until after the comple-
tion of the MARTA line through the com-
plex.

On July 22, 1981, the city of Atlanta, on
behalf of MARTA, filed for condemnation
for an easement and right of way through
the middle of the apartment grounds with
the underground tracks running directly
under one of the several buildings utilized
as an apartment building. The various
property interests taken included a perma-
nent easement for a tunnel to be used for
the operation of the MARTA trains; a fee
simple title to the one apartment building
containing 36 two-bedroom apartments in-
cluding a three-month easement for the
purpose of demolishing and removing the
building; and six temporary construction
easements, consisting of two for an 18-
month period and four for a period of six
months each. It was undisputed that the
highest and best use for the remaining 144
apartment units would be as condomini-
ums.

Pursuant to the declaration of taking,
the city initially deposited the sum of $953,-
800 as just and adequate compensation for
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the permanent and temporary takings.
Following a successful appeal to a Special
Master by Canada West, the city deposited
an additional $371,200 for a total award of
$1,325,000. Canada West, still being dis-
satisfied with the compensation, sought
and obtained a jury trial. After a multiple
day jury trial, the jury returned a verdict in
the amount of $1,045,151.50. The trial
court entered its judgment on that verdict
and ordered Canada West to refund an
excess sum of $276,519.70 to the city. Can-
ada West filed this appeal enumerating 13
alleged errors, some of which are interre-
lated. Held:

1. Inits first enumeration of error, Can-
ada West urges the trial court erred in
refusing to let Canada West establish by
evidence or argue to the jury its existing
below the market financing of its mortgag-
es and the impact that refinancing by a
putative purchaser would have on conse-
quential damages. By offer of proof, Can-
ada West showed it had first, second and
third mortgages at 10% or less and that
prevailing mortgage interest rates at the
time of the condemnation were at about
20%. Canada West also showed that it had
the unusual clause in its mortgages that
allowed the mortgagee to accelerate the
mortgages should the apartments be con-
demned and further that it was highly un-
likely that the mortgagee would allow a
purchaser to assume the loans at the lower
interest rates but would seek either the
prevailing rate at the time of the purchase
or some higher rate than that prescribed in
the existing mortgages. In contravention,
the city of Atlanta showed that as of the
time of the trial, the mortgagee had not
invoked its power of accelerating the mort-
gages and that no actual sale of the proper-
ty was in process inasmuch as Canada
West had withdrawn all offers for sale.

[1-6] In substance then, Canada West
argues that the potential loss of favorable
financing caused it consequential damage
either directly or indirectly because the ul-
timate sale of the property would have to
be refinanced at a rate in excess of the
interest rate on the existing mortgages.

We experience much difficulty with this
argument. How could the jury know with
any reasonable degree of probability the
rate of interest existing at the time of a
future sale? Would it be greater or less,
and if so, by how much? When would
Canada West elect to make its sale or,
alternatively, when would the mortgagee
exercise its right to accelerate Canada
West’s mortgages? We conclude the trial
court correctly excluded the evidence relat-
ed to the potential loss of favorable financ-
ing. At best the evidence lay within the
realm of remote and speculative damages,
evidence which is not admissible in a con-
demnation action. See DeKalb County v.
United Family Life Ins. Co., 235 Ga. 417,
421, 219 S.E.2d 707, Dept. of Transp. v.
Kendricks, 148 Ga.App. 242, 246, 250
S.E.2d 854; Venable v. State Hwy. Dept.,
138 Ga.App. 788, 78%(3), 227 S.E.2d 509.
Furthermore, we conclude that evidence of
a favorable financing arrangement should
not be the basis for arriving at a just and
adequate compensation in the absence of a
loss actually suffered as a direct result of a
condemnatory taking. Generally, just and
adequate compensation is the fair market
value of the condemned property at the
time of taking. State Hwy. Dept. v. Thom-
as, 106 Ga.App. 849, 852-854(5), 128 S.E.2d
520. Where only a part of the land is
taken, the owner is also entitled to recover
consequential damages for any reduction in
the fair market value of the land remain-
ing, including enhanced value because of
the uniqueness of the land itself. Id,;
Wright v. MARTA, 248 Ga. 372, 283 S.E.2d
466. Just and adequate compensation for
consequential damage thus must be based
upon the value of the remaining property
and not upon the problematical utilization
or loss of a financing agreement which
happens to be related to the land. See in
this regard, DeKalb County v. United
Family Life Ins. Co., supra, 235 Ga. pp.
420-421, 219 S.E.2d 707. We find no merit
in this enumeration.

2. In its charge to the jury, the trial
court charged in legally correct language
the law on just and adequate compensation
pertaining to lost profits. Canada West
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asserts error in this charge, complaining
that the charge required the jury to find an
existing business which was either de-
stroyed or substantially and demonstrably
damaged. It maintained that there was no
business separate and apart from the land
itself and thus such a charge prejudicially
confused the jury.

7,81 We disagree. Canada West main-
tained throughout the trial that it had pur-
chased the apartment complex for the sole
purpose of converting it to condominiums.
It intended to expend substantial sums of
money to modify and upgrade the individu-
al apartments. Thus, Canada West en-
gaged in the business of apartment conver-
sion and sought to make its profits from
the difference in the lower cost of apart-
ment purchase—renovation and the higher
selling price of the individual condominium
units. As such Canada West was engaged
in a business which was frustrated by the
condemnation. Though its business en-
deavors were derailed, the withdrawal from
the conversion and sale business was a
matter of timing by Canada West, for it
made clear that the conversions and sales
would recommence as soon as MARTA
completed its work in the apartment en-
clave. Even though Canada West main-
tained it sought damages only for the less-
ened enhancement of its property, which
enhancement would have occurred when
the property was evaluated as condomini-
ums rather than as apartments, the trial
court charged fully both on “actual value”
and lost profits, thus covering the evidence
in all its relevant aspects. As we view the
charge of the court, the jury could have
returned just compensation either on the
theory of lost profits, on the theory of
actual value, or on a combination of the
two theories. Either theory would work to
the advantage of Canada West. The
charge given was clear, concise and cor-
rect, and Canada West has not shown any
prejudice in the charge. Error to be re-
versible must be harmful. First Nat.
Bank of Chattanooga v. American Sugar
Refining Co., 120 Ga. 717(1), 48 S.E. 326;
Burger Chef Systems v. Newton, 126 Ga.
App. 636, 639, 191 S.E.2d 479.
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[9,10] 3. Canada West urges error in
the exclusion of evidence that it lost ap-
proximately $98,000 in rents during the
construction period. The city objected to
the evidence on the ground that damages
caused by and during the construction peri-
od are not compensable damages. Canada
West contends on appeal that such dam-
ages might affect the after value of the
property and thus guidance of those dam-
ages was admissible as a matter going to
consequential damages. However, Canada
West’s questioning of its expert was
phrased so as clearly to seek lost rentals
because of and during the construction pe-
riod. The expert even stated that the loss
of income would not be permanent or con-
tinue after the construction was completed.
It clearly is the law of this state that
damages caused by the construction pro-
cess of a public project upon private prop-
erty effected by the condemnation cannot
be considered in determining consequential
damages. Metropolitan Atlanta Rapid
Transit Auth. v. Datry, 235 Ga. 568, 579-
580(I11), 220 S.E.2d 905. We find no error
in the exclusion of this evidence in the
context in which it was offered by Canada
West.

4. Canada West argues in three related
enumerations that the trial court erred by
refusing to charge on the impact upon con-
sequential damages of the floating nature
of the six easements taken by the city
against Canada West’s property. Dam-
ages were estimated by mathematically
computing the value of the square footage
of the land taken temporarily in the con-
struction easements and reducing that to a
rental value. The square foot rental value
per day was then calculated for the six
easements and a value for each of the four
180-day, six-month easements and the two
545-day, 18-month easements established.
Canada West however sought to prove that
because the easements would not com-
mence until the time of the judgment or
anytime from that date up until December
31, 1982, the six-month easements could
run from judgment (i.e., not earlier than
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July 22, 1981) through, at the latest, June
30, 1983, for the six-month easements and
June 30, 1984, for the 18-month easement.
Thus, Canada West contends that a puta-
tive purchaser would be faced with uncer-
tainty for a period that could amount to
almost three years.

[11] While we appreciate the dilemma
facing Canada West, this court has deter-
mined, in effect, that the contingency peri-
od per se is not compensable. The owner is
deprived of the use of his property only
during the actual time of the exercise of
the temporary easements and thus compen-
sation must be based on the period of the
easement and not on the entire time during
which the easement may be exercised. See
Collins v. MARTA, 163 Ga.App. 168,
169(2), 291 S.E.2d 742. As we view the
unused time available in the easements,
this is similar to inconvenience caused by
the construction period. The denial of the
requested charges and exclusion of evi-
dence relating to these extensions of the
period of damages were not error on the
basis of loss of use of the property to
Canada West.

Nevertheless, Canada West argues that
as to a putative purchaser, the indetermi-
nate period of the easements would have
an adverse impact upon the sale to such
purchaser because that purchaser would
not be aware when the site would be free
of construction or when sales as condomini-
ums could be resumed. The argument
thus addresses itself to consequential dam-
ages. Once again, we are faced with the
problem of vague and speculative questions
to be determined by the jury. The jury
could not know the length of a “floating”
easement any better than could a putative
purchaser once some criteria was utilized
other than the specific periods established
by the length of the easements set forth in
the declaration of condemnation. Thus the
jury could not be expected to arrive at
compensation based upon such a specula-
tive foundation.

5. Canada West urges error because
the trial court would not allow the jury to
receive evidence that there were numerous

contracts already in existence for the sale
of a number of the apartment units as
condominiums. Although there were 22
such contracts, Canada West voluntarily
elected to withdraw these contracts and
none were ever closed. Thus, there is no
evidence of monetary loss or gain resulting
from the actual closing of condominium
sales. Canada West offered the contracts
to show that it was well along in its plans
to convert the apartments to condominiums
and that sales would have occurred as .
gradually escalating values (based on cor-
responding sales of other comparable con-
dominiums) except for the impairment of
its market by the advent of the MARTA
railway through the apartment site. The
evidence was offered and rejected on two
occasions during the trial. One offer com-
plained that the sales would have occurred
except for the planned construction of a
rail line, and the second offer that Canada
West was willing to accept a 15% reduction
in cost to offset the detriment of pending
MARTA construction.

[12] Inasmuch as the review of the evi-
dence shows that Canada West introduced
this evidence only to show lost profits from
sales of condominium units to its tenants
prior to the actual condemnation by the
city, the trial court did not err in refusing
evidence of pre-condemnation damages
based upon the imminence of the condem-
nation. Housing Auth. of Decatur v.
Schroeder, 222 Ga. 417, 419, 151 S.E.2d
226.

[13] 6. Canada West requested
charges on the identification of the individ-
ual units as condominiums and the in-
creased valuation of the units as, in effect,
separate units of real estate rather than as
a single integrated piece of property which
was condemned as a unit rather than as
144 separate units. While such a charge
might have been appropriate if the 144
units were individually owned as condomin-
iums, in fact at the time of the taking the
property was an apartment grouping all
singly owned by Canada West. As previ-
ously indicated, even at the time of the
litigation itself the building destroyed by



448 Ga.

the rail line passage as well as the remain-
ing living units were still apartments not
then being offered for sale as condominium
units. Thus the requested charges were
not adjusted to the evidence and as such
properly were refused. Seaboard C.L.K.
Co. v. Thomas, 229 Ga. 301, 302, 190 S.E.2d
898. Moreover, the trial court did not re-
move from the jury consideration of the
valuation of the units at their highest and
best use as condominiums, either as the
value of the destroyed apartment building
or as a measure of consequential damages
to the remaining units. The jury was al-
lowed to inquire as to all legitimate pur-
poses, capabilities and uses to which the
property might be adapted, provided that
such use was reasonable and probable and
not remote or speculative. We find no
error by the trial court in its denial of this
requested charge.

7. The city of Atlanta had interviewed
as a potential witness an expert real estate
appraiser. However, the witness had been
nonavailable to the city due to his absence
from the city. By offer of proof, the city
showed it had not intended to call the wit-
ness. As a result the name of this witness
was not included as one of the witnesses to
be called by the condemnor. However,
shortly prior to trial, the witness became
available and was called by the city as a
rebuttal witness. Canada West objected to
the use of this witness because of nondis-
closure. The trial court, having ascer-
tained the facts as above, granted a brief
recess and allowed the condemnee, Canada
West, to interview the witness prior to the
presentation of his testimony.

[14]1 The purpose of all trials is to ar-
rive at the truth of the issues in controver-
sy. Thus, the courts of this state have held
that it is not error to call an unlisted wit-
ness in rebuttal, for the obvious reason
that the rebuttal witness may not be neces-
sary except to respond to an issue raised
by the opposing party. Mize v. State, 240
Ga. 197, 199(6), 240 S.E.2d 11; Bennett v.
State, 158 Ga.App. 421, 426(6), 280 S.E.2d
429. The trial court followed the appropri-
ate procedure upon ascertaining the compe-
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tency of the witness. See International
ete. Local 387 v. Moore, 149 Ga.App. 431,
435(10), 254 S.E.2d 438; Nathan v. Dun-
can, 113 Ga.App. 630, 638(7), 149 S.E.2d
883. There is no merit in this enumeration.

8. Canada West filed its complaint
against the actual condemnor, the city of
Atlanta. Thereafter, shortly before trial,
the city, over the objection of Canada West,
interpleaded as a co-defendant the Metro-
politan Atlanta Rapid Transit Authority.
Under Sec. 12 of the MARTA Act of 1965,
Ga.L.1965, p. 2266, MARTA does not have
the direct power of eminent domain. The
city of Atlanta or other appropriate local
government may, on behalf of MARTA ex-
ercise all necessary powers of condemna-
tion available to them. The city then sim-
ply conveys any property so acquired to
MARTA upon MARTA’s payment for the
total cost of acquisition.

{151 Under the provisions of OCGA
§ 9-11-25(c) (Code Ann. § 81A-125): “[Tlhe
action may be continued by or against
the original party unless the court,
upon motion, directs the person to
whom the interest is transferred to be
substituted in the action or joined with the
original party.” As the transferee of the
interest of the city of Atlanta, MARTA was
a proper party under this section and it was
within the discretion of the trial court to
join MARTA, upon motion, as a party. In-
asmuch as there was no contest between
the parties as to the legality of the taking
as such, only as to the amount of damages,
and MARTA was ultimately and solely re-
sponsible for the payment of those dam-
ages, it properly was made a party to the
action. We discern no abuse of discretion
in its addition as a party. Canada West
argues however that the addition of MAR-
TA was designed to direct the jury’s atten-
tion away from the city and to increase a
sensitivity to the needs of MARTA and
thus to gain some benefit or increased good
will toward MARTA. We discern no validi-
ty to that argument. The condemnation
petition from the beginning expressly stat-
ed that it was brought by the city on behalf
of MARTA and for the purposes of the
rapid rail system. The addition of MARTA
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merely brought the parties in line with the
true interests involved in the case. Appel-
lant has demonstrated no harm by the addi-
tion of MARTA as a party defendant.

[16]1 9. In its twelfth enumeration,
Canada West argues the trial court erred in
giving condemnor’s request to charge on
the income producing qualities of the prop-
erty. Both parties, in presenting their evi-
dence, utilized as one of the means of de-
termining adequate compensation for the
taking, the income producing capability of
the apartment-condominium complex, i.e.,
an income approach to determine value.
The requested charge as given by the court
simply allowed the jury to consider the
income producing potential of the property
either as an apartment or as a condomini-
um use. Our examination of the charge as
given by the trial court convinces us that
for the purpose given (which we have con-
cluded was appropriate and adjusted to the
evidence) the charge was couched in cor-
rect legal principles and was neither mis-
leading nor confusing. In this regard, see
Division 2 of this opinion. There is no
merit in this enumeration.

[171 10. In its last enumeration of er-
ror, Canada West complains the trial court
erred in refusing to submit to the jury the
issue of expenses of litigation and attorney
fees. Such expenses have expressly been
declared not to be recoverable in a condem-
nation action. White v. Ga. Power Co., 247
Ga. 256(1), 274 S.E.2d 565; DeKalb County
v. Trustees, Decatur Lodge etc., 242 Ga.
707, 251 S.E.2d 243. Thus the trial court
would have erred had such an issue been
submitted to the jury. Nor can we, con-
trary to appellant’s suggestion, disregard
those cases or take an action that is tanta-
mount to overruling them. There is no
merit to this enumeration.

Judgment affirmed.

McMURRAY, CJ., and SHULMAN, P.J,,
concur.
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No. 66945.
Court of Appeals of Georgia.

Feb. 3, 1984.
Rehearing Denied Feb. 22, 1984.
Certiorari Denied April 6, 1984.

Service station customer, who had
slipped on glob of grease that was on pave-
ment, brought negligent action against pro-
prietor for allegedly failing to keep area
surrounding service island safe for its cus-
tomers. The Superior Court, Fulton Coun-
ty, Eldridge, J., entered judgment on jury
verdict in favor of customer, and proprietor
appealed. The Court of Appeals, Shulman,
P.J., held that evidence was sufficient to
support verdict.

Judgment affirmed.

1. Negligence 48

In slip and fall cases, true ground of
liability is proprietor’s superior knowledge
of perilous instrumentality and danger
therefrom to persons going upon premises.

2. Negligence 48

In slip and fall cases, constructive
knowledge of existence of perilous instru-
mentality may be established by showing
that substance has been there for such
time that ordinary diligence by defendant
should have effected its discovery; or that
employee of defendant was in immediate
area of dangerous condition and could have
easily seen the substance.

3. Negligence &=134(5)
Evidence in negligence action brought
against service station proprietor for injury



