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defensive pleadings constitutes a waiver of
notice and hearing on the taking of the final
decree.  Since this decision, the appellate
courts have been increasingly willing to allow
exceptions to the Hardwick rule in order to
avoid a fundamentally unfair result and to
advocate professionalism in domestic rela-
tions cases.  See, e.g., Herring v. Herring,
supra at 246 Ga. 462, 271 S.E.2d 857 (court
considered factors such as intent to contest
the decree and timeliness of challenge to the
decree);  Anderson v. Anderson, 264 Ga. 88,
441 S.E.2d 240 (1994) (defendant who failed
to file defensive pleadings to a divorce peti-
tion but received an express assurance by
the court that he would receive notice of the
final hearing on the divorce petition, was
entitled to have the judgment entered in his
absence set aside);  Brown v. Brown, 217
Ga.App. 245, 247, 457 S.E.2d 215 (1995) (de-
fendant who filed a legally insufficient an-
swer was nevertheless entitled to the simple
expedient of notice of the final hearing in
order to have his domestic relations case
‘‘properly heard and resolved’’);  Crenshaw v.
Crenshaw, 267 Ga. 20, 471 S.E.2d 845 (1996)
(abuse of the trial court’s discretion found
when court refused to set aside a final judg-
ment obtained in the wife’s absence).

Because the facts demanded the trial court
to recognize the lack of fundamental fairness
at the heart of this case and obligated the
trial court to exercise its discretion to set
aside the judgement, I must dissent.
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Civic association brought suit to prevent
Metropolitan Atlanta Rapid Transit Authori-

ty (MARTA) from implementing its plan to
lease property to private developer. The Su-
perior Court, Fulton County, Stephanie B.
Manis, J., denied association’s motion for in-
terlocutory injunction. Association appealed.
The Supreme Court, Carley, J., held that: (1)
MARTA had authority to lease property; (2)
MARTA could expend its own funds on pro-
ject; and (3) MARTA conducted adequate
competitive bidding process.

Affirmed.

1. Injunction O138.3, 138.15

Trial court may grant an interlocutory
injunction to maintain the status quo until a
final hearing if, by balancing the relative
equities of the parties, it would appear that
the equities favor the party seeking the in-
junction.

2. Injunction O138.18

Possibility that the party obtaining a
preliminary injunction may not win on the
merits at the trial does not determine the
propriety or validity of the trial court’s
granting the preliminary injunction.

3. Injunction O135

Where there is no conflict in the evi-
dence, the judge’s discretion in granting or
denying the interlocutory injunction becomes
circumscribed by the applicable rules of law.

4. Municipal Corporations O722

Metropolitan Atlanta Rapid Transit Au-
thority (MARTA) had power to lease its ex-
cess real property, with resulting rent used
to find MARTA’s existing operations and
future expansion.  Const. 1945, Art. 17, § 1,
par. 1.

5. Municipal Corporations O57, 59

Metropolitan Atlanta Rapid Transit Au-
thority (MARTA) is authorized to exercise
only those powers such as are expressly giv-
en or are necessarily implied from express
grant of other powers, and if there is a
reasonable doubt of the existence of a partic-
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ular power, this doubt is to be resolved in the
negative.  Const. 1945, Art. 17, § 1, par. 1.

6. Municipal Corporations O873
Metropolitan Atlanta Rapid Transit Au-

thority (MARTA) did not impermissibly en-
gage in private enterprise by leasing proper-
ty to developer; MARTA had no plans to
develop the land itself.  Laws 1965, pp. 2243,
2256, § 8(p).

7. Municipal Corporations O875
Metropolitan Atlanta Rapid Transit Au-

thority (MARTA) acted within its authority
in expending its own funds in connection with
project to develop land leased by MARTA to
private developer; use of MARTA’s funds to
increase value of property for benefits of its
ridership was an expenditure in furtherance
of valid public purpose.

8. Municipal Corporations O722
In leasing property to private developer,

Metropolitan Atlanta Rapid Transit Authori-
ty (MARTA) was required only to follow
competitive bidding process conducted in
manner similar, rather than identical, to that
required for acquisition and disposition of its
assets other than real property.  Laws 1965,
pp. 2243, 2269, § 14(g).

9. Statutes O223.4
For purposes of statutory interpretation,

a specific statute will prevail over a general
statute, absent any indication of a contrary
legislative intent.

10. Public Contracts O6
The purpose of the competitive bidding

process is to protect the public coffers and
assure that taxpayers receive the best possi-
ble price.

11. Municipal Corporations O722
In leasing property to private developer,

Metropolitan Atlanta Rapid Transit Authori-
ty (MARTA) conducted adequate public bid-
ding process; MARTA sent brochures to ap-
proximately 500 prospective developers,
MARTA received proposals from two devel-
opers, and MARTA began negotiations and
determined that one developer submitted
best plan for developing tract.  Laws 1965,
pp. 2243, 2269, § 14(g).
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CARLEY, Justice.

The dispute in this case arises from the
proposed development of the 47 acres of land
surrounding the Metropolitan Atlanta Rapid
Transit Authority (MARTA) Lindbergh Sta-
tion.  MARTA initiated the project by issu-
ing a Request For Proposal (RFP), which
solicited plans from prospective developers.
The RFP did not include the submission of
bids as a criterion for selection and did not
express MARTA’s intention to dispose of the
property.  Instead, MARTA noted its prefer-
ence for a ground lease, but its willingness to
consider other business arrangements.  Al-
though the RFP did not state that MARTA
would make any capital contribution, MAR-
TA subsequently committed $40 million of its
funds toward improvement of the property.
The size of the development, including the
density, was left open for negotiation.  Two
developers submitted proposals and, after ne-
gotiations, MARTA selected Carter & Asso-
ciates (Carter).  Appellants oppose the pro-
ject and brought suit to prevent MARTA
from implementing its agreement with Car-
ter.  After conducting a hearing, the trial
court denied Appellants’ motion for an inter-
locutory injunction, and they appeal from
that ruling.

1. The trial court based its denial of in-
junctive relief upon several findings, one of
which was Appellants’ failure to show ‘‘a
substantial likelihood that [they] will succeed
on the merits of their claims.’’  Appellants
urge that the trial court erred in requiring
that they make such a showing as a prerequi-
site to obtaining a preliminary injunction.
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[1, 2] A trial court may grant an interloc-
utory injunction ‘‘to maintain the status quo
until a final hearing if, by balancing the
relative equities of the parties, it would ap-
pear that the equities favor the party seek-
ing the injunction.  [Cits.]’’ Outdoor Adver-
tising Assn. of Ga. v. Garden Club of Ga.,
272 Ga. 146, 147(1), 527 S.E.2d 856 (2000).
In establishing an equitable balance between
the opposing parties, the likelihood of the ap-
plicant’s ultimate success is not the determi-
native factor.  ‘‘[T]he possibility that the
party obtaining a preliminary injunction may
not win on the merits at the trial does not
determine the propriety or validity of the
trial court’s granting the preliminary injunc-
tion.  [Cit.]’’ (Emphasis supplied.)  Glen Oak
v. Henderson, 258 Ga. 455, 457(1)(d), 369
S.E.2d 736 (1988).  See also Zant v. Dick,
249 Ga. 799, 800, 294 S.E.2d 508 (1982) (re-
jecting the argument ‘‘that a substantial like-
lihood of success on the merits must be
shown in order to entitle an applicant to
interlocutory injunctive relief in the courts of
Georgia.’’)  (Emphasis supplied.)

Although the merits of the case are not
controlling, they nevertheless are proper cri-
teria for the trial court to consider in balanc-
ing the equities.

If the trial court determines that the law
and facts are so adverse to a plaintiff’s
position that a final order in his favor is
unlikely, it may be justified in denying the
temporary injunction because of the incon-
venience and harm to the defendant if the
injunction were granted.  [Cit.]

Lee v. Environmental Pest & Termite Con-
trol, 271 Ga. 371, 373(2), 516 S.E.2d 76 (1999).
See also Ledbetter Bros. v. Floyd County,
237 Ga. 22(1), 226 S.E.2d 730 (1976).  Thus,
‘‘[i]n determining whether the equities favor
one party or the other, a trial court may look
to the final hearing and contemplate the re-
sults.  [Cit.]’’ (Emphasis supplied.)  Lee v.
Environmental Pest & Termite Control, su-
pra at 373(2), 516 S.E.2d 76.

Under the principle of balancing equities,
TTT an interlocutory injunction should be
refused where its grant would operate op-
pressively on the defendant’s rights, espe-
cially in such a case that the denial of the
temporary injunction would not work ‘‘ir-

reparable injury’’ to the plaintiff or leave
the plaintiff ‘‘practically remediless’’ in the
event it ‘‘should thereafter establish the
truth of (its) contention.’’  [Cits.]

McKinnon v. Neugent, 226 Ga. 331, 332, 174
S.E.2d 788 (1970).  In this case, the trial
court did consider the relative merits of the
claims, but did not predicate the denial of the
injunction entirely upon its finding that Ap-
pellants failed to show a substantial likeli-
hood of success.  The order reflects the trial
court’s additional findings that Appellants
were ‘‘not likely to suffer immediate and
irreparable injury if the interlocutory injunc-
tion is not entered’’ and that the potential
‘‘injury to [MARTA] outweighs any harm to’’
Appellants.  Therefore, the trial court ap-
plied the correct standard.

[3] The record further shows that, in
making its ruling, the trial court adhered to
the principle that, ‘‘[w]hen there is no materi-
al conflict in the evidence, the applicable
rules of law cannot be avoided on the basis of
discretion.  [Cit.]’’ American Buildings Co.
v. Pascoe Building Systems, 260 Ga. 346,
348(1), 392 S.E.2d 860 (1990).  Where, as
here, ‘‘there is no conflict in the evidence, the
judge’s discretion in granting or denying the
interlocutory injunction becomes circum-
scribed by the applicable rules of law.
[Cits.]’’ Zant v. Dick, supra at 799–800, 294
S.E.2d 508.  Whether the trial court was
correct in its application of the law to the
undisputed facts remains for determination
in this appeal, but there is no merit in Appel-
lants’ contention that, in denying the injunc-
tion, the trial court applied an erroneous
legal standard.

2. The provision of the Georgia Constitu-
tion which authorizes the creation of MARTA
provides that ‘‘the acquisition, establishment,
operation or administration of a system of
public transportation of passengers for hire
within the metropolitan area TTT is an essen-
tial governmental function and a public pur-
poseTTTT’’  Art. XVII, Sec. I, Par. I of the
Ga. Const. of 1945.  Because this constitu-
tional provision ‘‘created or authorized the
creation of [a] metropolitan rapid transit au-
thorit[y]’’ and was ‘‘in force on the effective
date of [the 1983] Constitution,’’ it ‘‘continued
in force as a part of [that] ConstitutionTTTT’’
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Art. XI, Sec. I, Par. IV(d) of the Ga. Const.
of 1983.  Appellants urge that MARTA’s
agreement with Carter is ultra vires, as the
proposed Lindbergh Project is not within the
scope of this limited purpose and function.

[4] The constitutional provision ‘‘shall be
liberally construed to effectuate its pur-
poseTTTT’’  Art. XVII, Sec. I, Par. V of the
Ga. Const. of 1945.  Moreover, it authorizes
the General Assembly to grant MARTA
‘‘such other powers as may be necessary or
convenient for the accomplishment of the
aforesaid function and purpose.’’  (Emphasis
supplied.)  Art. XVII, Sec. I, Par. II of the
Ga. Const. of 1945.  In the exercise of that
broad authority, the General Assembly has
empowered MARTA to ‘‘lease (as lessor),
transfer, or dispose [of real property] when-
ever same is no longer required for [its]
purposesTTTT’’  Ga. L.1965, pp. 2243, 2253,
§ 8(c).  The 47–acre tract surrounding the
Lindbergh Station is a MARTA asset, but
MARTA has no present need to possess the
entirety of that parcel in order to accomplish
its rapid transit purpose.  By leasing the
property to Carter, MARTA intends to con-
vert the real estate into an income-producing
asset, with the resulting rent used to fund its
existing operations and future expansion.
Increasing MARTA’s revenue base through
the lease of surplus property is in further-
ance of its underlying purpose of providing
the metropolitan Atlanta area with a func-
tioning rapid transit system.  See Concept
Capital Corp. v. DeKalb County, 255 Ga. 452,
339 S.E.2d 583 (1986) (observing that al-
though MARTA ‘‘did not presently need the
air rights to construct a ground level parking
lot, TTT it might at some time in the future
sell or lease the air rights to developers to
generate revenues’’).

[5] MARTA is authorized to exercise
only those powers ‘‘ ‘such as are expressly
given or are necessarily implied from express
grant of other powers, and if there is a
reasonable doubt of the existence of a partic-
ular power, this doubt is to be resolved in the
negative.  (Cits.)’ [Cit.]’’ Local Div. 732,
Amalgamated Transit Union v. MARTA,
253 Ga. 219, 222, 320 S.E.2d 742 (1984).
There is no reasonable doubt as to the exis-
tence of MARTA’s power to lease its excess

real property, because such authority is ex-
pressly granted by the act creating that enti-
ty.

[6] 3. Appellants maintain that, even if
MARTA has the general constitutional and
statutory authority to lease its real property,
the agreement with Carter is still invalid
because MARTA cannot engage in an inde-
pendent enterprise of the type usually pur-
sued by private individuals.  Ga. L.1965, pp.
2243, 2256, § 8(p);  Woodard v. Smith, 254
Ga. 39, 40(2), 325 S.E.2d 377 (1985).  Howev-
er, MARTA has no plans to develop the
property itself.  Compare Tift County Hosp.
Auth. v. MRS of Tifton, 255 Ga. 164, 165(2),
335 S.E.2d 546 (1985).  The proposal is for
MARTA merely to lease its property, so that
Carter can develop a mixed-use project con-
sisting of both residential and commercial
components.  At the end of the lease term,
possession of the property will revert to
MARTA.  In the meantime, MARTA will
receive rent and will benefit from any in-
crease in its ridership attributable to Car-
ter’s development of the property.  Thus, the
financial gain to MARTA will come from the
lease of its own property and the operation of
its transit system.  It will not result from
any immediate competition by MARTA with
private enterprise.  Because MARTA will
not engage directly in any business operation
conducted on the property it leased to Car-
ter, the agreement between the two is not
barred.

[7] 4. Appellants further contend that
MARTA is not authorized to expend $40
million of its funds in connection with the
project.  The evidence shows that the money
will be used for infrastructure and amenities
which will enhance the over-all value of the
property itself and improve the utilization of
the rapid transit station, thus generally bene-
fitting MARTA riders and particularly those
who use the Lindbergh Station.  MARTA is
vested with broad discretion to address
‘‘whether the factors of cost, convenience and
safety should be weighed in favor of the
patrons of the systemTTTT’’  Concept Capital
Corp. v. DeKalb County, supra at 454(5), 339
S.E.2d 583.  The use of MARTA’s funds to
increase the value of its property for the
benefit of its ridership is an expenditure in
furtherance of a valid public purpose.  See
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City of Atlanta v. Petkas, 253 Ga. 447, 321
S.E.2d 725 (1984).

[8, 9] 5. Appellants assert that project
cannot go forward because, prior to entering
into the agreement with Carter, MARTA did
not adhere to the competitive bidding proce-
dure mandated by statute.  The MARTA Act
provides generally that ‘‘[a]ll such acquisi-
tions, dispositions and contracts involving
$100,000 or more shall be awarded only af-
ter’’ MARTA conducts a competitive bidding
process in accordance with a detailed speci-
fied procedure.  Ga. L.1965, pp. 2243, 2268,
§ 14(b);  Ga. L.1998, pp. 4450, 4451, § 2.
However, a subsequent subsection of the
statute addresses the limited issue of con-
tracts for the disposition of real property,
and that provision states that

[c]ontracts for the sale, lease or other dis-
position of real property owned by [MAR-
TA] shall be awarded only after competi-
tive bidding and to the highest responsible
bidder in a manner similar to that re-
quired in subsection (b).

(Emphasis supplied.)
Ga. L.1965, pp. 2243, 2269, § 14(g).  There is
an obvious distinction between a provision
which applies to any transaction, whether by
purchase or sale, involving undesignated
forms of property in general, and one which
specifically addresses a transaction involving
the disposal of real property.  ‘‘For purposes
of statutory interpretation, a specific statute
will prevail over a general statute, absent
any indication of a contrary legislative intent.
[Cit.]’’ Vines v. State, 269 Ga. 438, 440, 499
S.E.2d 630 (1998).  Had the legislative intent
been to require MARTA to conduct all trans-
actions involving its assets in accordance with
the competitive bidding procedure estab-
lished in subsection 14(b) of the MARTA Act
for the acquisition and disposition of proper-
ty generally, the General Assembly would
not have enacted subsection 14(g) of that
statute as a separate provision specifically
addressing the disposition of MARTA’s real
estate.  Therefore, the latter provision con-
trols here, and, in dealing with the Lind-
bergh Station development, MARTA was re-
quired only to follow a competitive bidding
process conducted in a manner similar, rath-
er than identical, to that required for the
acquisition and disposition of its assets other
than real property.

[10, 11] The purpose of the competitive
bidding process is to protect the public cof-
fers and assure that taxpayers receive the
best possible price.  City of Atlanta v. J.A.
Jones Constr. Co., 260 Ga. 658(1), 398 S.E.2d
369 (1990).  MARTA used the RFP to solicit
proposals from developers, similar to the so-
licitation of bids from suppliers for MARTA’s
acquisition of items of personal property.
MARTA sent brochures to approximately
500 prospective developers advertising the
availability of the property, and in addition
published relevant information for several
weeks before the date for submission of pro-
posals.  Some 19 firms purchased the RFP.
Unlike items of personalty, real property is
unique and transactions related thereto con-
template the negotiation of terms other than
price.  Accordingly, upon receiving proposals
from the two developers who expressed in-
terest in the Lindbergh project, MARTA be-
gan negotiations, in an apparent effort to
maximize its benefit from the lease of the
property.  Thereafter, MARTA determined
that Carter submitted the best plan for de-
veloping the tract and was, therefore, analo-
gous to the highest responsible bidder.
There is no contention that MARTA did not
act in good faith or that a more lucrative
offer was lost.  This undisputed evidence
authorized the trial court to find that MAR-
TA reached its agreement with Carter after
conducting a competitive bidding process in a
manner similar to that required in subsection
14(b) of the MARTA Act.

6. Appellants contend that the trial court
erroneously relied upon federal, rather than
state, law.  A review of the order shows that
the court did not cite federal law as control-
ling authority.  It merely noted that federal
law was consistent with the provisions and
mandate of the applicable law of Georgia.
Having correctly applied the law of this state
to the facts, the trial court was authorized to
deny Appellants’ application for an interlocu-
tory injunction.

Judgment affirmed.

All the Justices concur.
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