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The SEC Raises the Stakes Cont'd from page 15

Disclosure of Defaults under New Event 
Numbered 16
As previously noted, new Event Numbered 
15 under the Rule is prospective in that it 
will require an issuer to provide notice on 
EMMA, pursuant to a continuing disclo-
sure undertaking executed on or after the 
Compliance Date, if it enters into certain 
financial obligations thereafter. New Event 
Numbered 16, however, is retroactive, in 
that it will require issuers of municipal se-
curities offered on or after the Compliance 
Date to enter into continuing disclosure 
undertakings mandating the disclosure 
on EMMA of any default or other similar 
event under any applicable financial obli-
gation, regardless of whether such finan-
cial obligation was entered into before or 
after the Compliance Date.

New Event Numbered 16 requires 
obligated persons offering municipal 
bonds on or after the Compliance Date to 
agree to disclose on EMMA any defaults, 
accelerations, terminations, modifications 
and other such events under both new 
and existing financial obligations, if the 
event “reflects financial difficulties” of the 
obligated person. A “default” under the 
Rule may not necessarily be an “event of 
default” under a financial obligation. The 
SEC stated that defaults may reflect finan-
cial difficulties even if they do not qualify 
as “events of defaults” under transaction 
documents, but may still constitute im-
portant information related to an issuer’s 
or obligated person’s material financial 
obligations that could impact an issuer’s 
or obligated person’s liquidity, overall 
creditworthiness, or an existing security 
holder’s rights. Similarly, a modification 
of terms of a financial obligation would 
have to be reported under a continuing 
disclosure agreement if the modification 
“reflects financial difficulties of the issuer 
or obligated person.” 23

The key is whether any default, modi-
fication, waiver or similar event reflects 
“financial difficulties,” but the SEC does 
not provide much guidance as to what con-
stitutes a financial difficulty. Its notice of 
the amendments to the Rule states that the 
financial difficulties standard is intended 
to “target the disclosure of information 
relevant to investors in making an assess-
ment of the current financial condition of 
the issuer or obligated person.”24

Without further explanation from the 
SEC, issuers and obligated persons will 
be on their own to determine whether a 

default, modification of terms or other 
like event concerning a financial obliga-
tion reflects financial difficulties, thereby 
requiring disclosure on EMMA. However, 
as the SEC has pointed out, the “reflect-
ing financial difficulties” standard is 
already a part of the Rule, in reportable 
events numbered 3 and 4.25

Timing of Compliance
The amendments to the Rule will impact 
only those continuing disclosure agree-
ments entered into in connection with 
primary offerings of municipal bonds that 
occur on or after the Compliance Date. 
The SEC considers an offering to occur 
on the date the continuing disclosure 
agreement is executed.26 However, if a 
preliminary official statement is posted or 
distributed before the Compliance Date, 
with an expectation that the offering will 
close on or after the Compliance Date, 
the preliminary official statement should 
contain a description of, or attach a form 
of, a continuing disclosure agreement that 
reflects these amendments to the Rule.

As noted earlier, the new amendments 
to the Rule do not affect an obligated 
person’s responsibilities under continuing 
disclosure agreements entered into before 
the Compliance Date. Issuers will not 
need to disclose new loans, or defaults 
under any financial obligation, under any 
continuing disclosure agreement entered 
into prior to the Compliance Date. 
However, if it issues bonds on or after 
the Compliance Date, an issuer will have 
to sign a continuing disclosure agree-
ment mandating it to provide the notices 
required by the recent amendments to the 
Rule.

Not all publicly offered bond issuances 
are subject to the Rule, however, so the 
new amendments to the Rule will not 
affect certain exempted bond issues, even 
if issued after the Compliance Date. The 
Rule does not apply to primary offerings 
of municipal securities in authorized 
denominations of $100,000 or more and 
sold to no more than 35 sophisticated 
investors who are not purchasing such 
securities with a view to distributing the 
securities.27 Issuers issuing such exempt 
bonds are not required by the Rule to en-
ter into a continuing disclosure agreement 
for such issuance.

What to do next
The SEC has given the public finance 
community until the Compliance Date to 
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implement new policies, practices and procedures for complying 
with the amendments to the Rule. Issuers and their dissemina-
tion agents, municipal advisors and legal counsel will need to 
quickly find ways to determine whether a financial obligation is 
material, or if a default, termination or modification relating to 
a new or existing financial obligation reflects financial difficul-
ties of the issuer. Existing financial obligations and continuing 
disclosure agreements may have to be identified and reviewed in 
order to determine if the new amendments have any impact on 
existing documents. Existing leases will need to be examined to 
determine if they could be considered financial obligations un-
der the amendments to the Rule. Municipalities and other bond 
issuers will need to train their internal disclosure personnel on 
the effects of the new amendments to the Rule, and how to com-
ply. Existing disclosure procedures and policies will need to be 
updated. Larger issuers may need to prepare spreadsheets listing 
all their financial obligations and the material terms thereof.

Underwriters will need to make their own determinations 
regarding an issuer’s financial obligations,  and may need to 
upgrade their due diligence procedures in order to ferret out any 
undisclosed financial obligations of the issuer. Underwriters will 
need to review an issuer’s financial obligations,28 and then de-
termine which are deemed financial obligations under the Rule, 
which are material and which terms might be considered mate-
rial to investors. Underwriters will need to judge for themselves 
whether a default, termination or modification relating to a new 
or existing financial obligation of an issuer reflects financial 
difficulties of the issuer. 29

This won’t be easy for anyone. The SEC already anticipates 
that issuers and underwriters will have to devote considerable 
time and expense to implement the amendments to the Rule, 
and it acknowledges that issuers and underwriters may need to 
retain outside counsel to help sort it all out.30

The authors wish to acknowledge the assistance of George Magnatta 
and Josh Pasker of Saul Ewing Arnstein & Lehr’s Philadelphia office in 
the preparation of this article.

Endotes   
1. The term “obligated person” means any person, including an 
issuer of municipal securities, who is either generally or through 
an enterprise fund, or account of such person committed by 
contract or other arrangements to support payment of all, or part 
of the obligations of the municipal securities to be sold in an of-
fering of municipal securities (other than providers of municipal 
bond insurance, letters of credit, or other liquidity facilities). See 
17 CFR 240.15c2-12(f)(10).  
2. 17 CFR Part 240 [Release No. 34-83885 (Aug. 20, 2018; File 
No. S7-01-17], RIN 3235-AL97, 83 FR 44700 (Aug. 31, 2018), 
Amendments to Municipal Securities Disclosure (the “Adopting 
Release”), page 1.
3. See 17 CFR 240.15c2-12(a), (b)(5)(i), (b)(5)(i)(C).  
4. The internet website for EMMA is available at http://
emma.msrb.org/. The Municipal Securities Rulemaking Board 
was established by the United States Congress in 1975 and is 
charged with a mandate to protect municipal securities investors, 
municipal entities and the public interest. It is a self-regulatory 
organization governed by a Board of Directors that consists of 21 
members with expertise in municipal securities markets, includ-

ing 11 representatives of the public and 10 representatives 
of regulated entities.
5. The SEC anticipates that issuers and obligated per-
sons will incur an annual total cost of $4,928,000 in the 
preparation of additional event notices and that issuers and 
obligated persons will incur an additional estimated annual 
cost of $819,000 in fees for designated agents to assist in 
the submission of event notices. See Adopting Release, pages 
135-142 for the SEC’s discussion of anticipated costs to 
issuers and obligated persons.
6. The SEC lacks the statutory authority to regulate issuers 
directly, but it can require underwriters to determine, prior 
to buying or selling municipal bond, that the issuer or 
other obligated person has agreed in a written continuing 
disclosure undertaking to provide certain information on 
EMMA.
7. Under the Rule prior to these amendments, the follow-
ing fourteen events require notice in a timely manner not 
in excess of ten business days after the occurrence of the 
event: (1) principal and interest payment delinquencies; 
(2) non-payment related defaults, if material; (3) unsched-
uled draws on debt service reserves reflecting financial 
difficulties; (4) unscheduled draws on credit enhancements 
reflecting financial difficulties; (5) substitution of credit or 
liquidity providers, or their failure to perform; (6) adverse 
tax opinions, the issuance by the Internal Revenue Service 
of proposed or final determinations of taxability, Notices 
of Proposed Issue (IRS Form 5701-TEB) or other material 
notices or determinations with respect to the tax status 
of the security, or other material events affecting the tax 
status of the security; (7) modifications to rights of security 
holders, if material; (8) bond calls, if material, and tender 
offers; (9) defeasances; (10) release, substitution, or sale of 
property securing repayment of the securities, if material; 
(11) rating changes; (12) bankruptcy, insolvency, receiv-
ership or similar event of the obligated person; (13) the 
consummation of a merger, consolidation, or acquisition 
involving an obligated person or the sale of all or substan-
tially all of the assets of the obligated person, other than in 
the ordinary course of business, the entry into a definitive 
agreement to undertake such an action or the termination 
of a definitive agreement relating to any such actions, other 
than pursuant to its terms, if material; and (14) appoint-
ment of a successor or additional trustee or the change of 
name of a trustee, if material. See 17 CFR 240.15c2-12(b)
(5)(i)(C).
8. Information regarding the financial obligations of issuers 
and other obligated persons long has been considered in 
the municipal securities market to be information that 
should be disclosed to investors. 
9. For example, the Government Finance Officers Associ-
ation recommended in its Disclosure Guidelines for State and 
Local Government Securities (4th ed. 1991) (“GFOA Disclosure 
Guidelines”), widely-accepted market guidance, recommend-
ed at 35-39 a lengthy set of information regarding debt 
obligations and terms of the obligations, stating at 35:

Sufficient information should be provided by the 
issuer or governmental enterprise so that an investor 
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will be able to evaluate tax and other revenue sources in 
relation to the obligations or commitments of the issuer or 
governmental enterprise.

GFOA added at 36:

The information furnished should also include a separate 
description of other commitments, such as long-term leases, 
lease-purchase obligations, installment purchase obligations, 
joint ventures, guaranteed debt, “moral obligation” indebt-
edness, output or supply contracts, take or pay or similar 
contracts and other forms of contingency indebtedness and 
indebtedness that does not appear on the issuer’s balance 
sheet.

GFOA also recommended that the same information that GFOA 
recommended for disclosure in primary offerings be disclosed on 
a continuing basis, including “prompt release” of information 
regarding event occurrences. GFOA Disclosure Guidelines at 65 
et seq, 70.

 9. The GFOA Disclosure Guidelines provide at 38-39:

If any securities of the issuer have been in default as to prin-
cipal or interest payments or in any other relevant respect, 
or any agreements or legal proceedings of the issuer relating 
to securities have been declared invalid or unenforceable, at 
any time in the past 25 years, state the circumstances giving 
rise to the default or declaration, describe the relevant 
provisions of the securities and authorizing and governing 
instruments, and any such agreements or proceedings, and 
state the amounts involved. State whether the default or 
declaration has been terminated or waived, and if so, the 
manner of such termination or waiver.

10. The federal antifraud provisions are SEC Rule 10b-5, 17 
C.F.R. § 240.10b-5—promulgated pursuant to Section 10(b) of 
the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b)—and 
Section 17(a) of the Securities Act of 1933, 15 U.S.C. § 77q.

11. See Adopting Release, page 39.

12. See Adopting Release, page 58.
13. For the SEC’s discussion of what constitutes a debt obliga-
tion, see Adopting Release, beginning at page 40.
14. For example, lease-purchase agreements may be used in cer-
tificate of participation (COP) and appropriation-based financ-
ing structures.
15. For the SEC’s discussion of whether a lease constitutes a 
debt obligation, see Adopting Release, beginning at page 42.
16. See footnote 141, Adopting Release, page 46, in which the 
SEC states that “the types of leases that could be debt obliga-
tions include, but are not limited to, lease-revenue transactions 
and certificates of participation transactions”.  
17. For the SEC’s discussion of what constitutes a derivative 
instrument, see Adopting Release, beginning at page 48.
18. For the SEC’s discussion of what constitutes a guarantee of 
debt obligation or a derivative, see Adopting Release, beginning at 
page 53.
19. Adopting Release, page 22.
20. Adopting Release, page 24.

21. See Adopting Release, page 32.
22. For the SEC’s discussion of the form of an event no-
tice, see Adopting Release, pages 33-35.
23. See Adopting Release, page 61.
24. See Adopting Release, page 64.
25. Seend note 7, supra.
26. See Adopting Release, page 67.
27. Rule 15c2-12(d) provides other full and limited ex-
emptions from the requirements of the Rule. See 17 CFR 
240.15c2-12(d)(1).
28. In Disclosure Roles of Counsel in State and Local Govern-
ment Securities Offerings (3rd ed. 2009) (“Disclosure Roles of 
Counsel”), the National Association of Bond Lawyers and a 
Section and Committee of the American Bar Association 
stated the following at 144 regarding limitations on assis-
tance provided by counsel and the primary responsibilities 
of underwriters for due diligence relating to financial 
information:

In conducting a due diligence investigation, there are 
(1) certain tasks that the underwriter must conduct 
itself; (2) certain matters as to which counsel is, in 
effect, rendering legal advice; and (3) certain tasks 
that may be delegated to underwriter’s counsel as 
agent of the underwriter, but that do not amount to 
legal advice. Those matters that are financial — e.g., 
revenue projections, interest earnings assumptions, 
debt service coverage ratios-should be reviewed by 
the underwriter and, because they fall within the 
province of the underwriter’s expertise, should not 
be delegated to others (although an underwriter may 
satisfy a portion of its due diligence obligations by, 
e.g., requesting accountants to review and report on 
financial statements).

29. Even regarding matters as to which underwriters may 
have assistance of counsel, Disclosure Roles of Counsel 
states at 145:

The underwriter is responsible for all due diligence, 
whether performed by itself or on its behalf by agents 
such as underwriter’s counsel, and can be held 
responsible not only for its own actions or inactions, 
but also for those of its attorneys and other agents. 
Many bankers, even experienced ones, believe that it 
is the responsibility of underwriter’s counsel to lead 
and manage the due diligence process, and that the 
underwriter can confine its role to assessing the cred-
it, coordinating with rating agencies and insurers, and 
marketing the bonds. That view is misplaced.

30.  It should be noted that underwriters counsel do not 
have contracts with or responsibilities to advise issuers 
or other obligated persons. Issuers needing assistance of 
counsel should consult their bond counsel or issuer disclo-
sure counsel pursuant to contractual arrangements.
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City Error: Removal of Advertisements Ques-
tioning Transgender Rights Violates Charter 
of Rights and Freedoms 
CHP v. City of Hamilton 
2018 ONSC 3690 http://canlii.ca/t/hvdf4

The City of Hamilton (City) had 
developed a City-wide “transgender 
protocol”. The Christian Heritage 

Party of Canada (CHP), a federal political par-
ty which engages on various topics including 
transgender issues, CHP contracted with the 
City to place advertisements in bus shelters. 
The advertisements showed an individual 
from the back with short hair entering a 
room labelled “ladies showers” and slogan 
read “competing human rights.”  After the 
advertisements began appearing, the Canadian 
Broadcasting Company (CBC) contacted the 
City to inquire about them. Within two hours 
after receiving the CBC inquiry, the City’s 
Communications Director determined that 
the advertisements were offensive-- despite not 
having obtained any material as to how they 
contravened any law, act or code--and request-
ed that all such advertisements be removed. 

The City confirmed that CHP was not 
consulted during this timeframe, and that 
it did not balance CHP’s rights to political 
expression. Following the City’s decision, it 
received a formal complaint, which lead City 
Council to pass a motion that all offensive ad-
vertisements be removed, and that a transgen-
der pride flag be raised at City Hall. The City 
claimed that it removed the advertisements on 
grounds that they were offensive and discrim-
inated against the transgender community. 

The CHP argued that it was attempting to 
engage in a political discussion and convey 
its position on a politically sensitive topic.  It 
sought judicial review of the City’s decision, 
which had been taken without considering 
the CHP’s rights under the Charter of Rights 
and Freedoms (the Charter). 

HELD: City’s decision and motion quashed. 

DISCUSSION: In evaluating whether CHP 
was deprived of natural justice, the Court bal-
anced CHP’s rights to political expression as 
opposed to the City’s right to remove adver-
tising that it considered offensive. The Court 
examined the freedom of expression clause 
under the Charter and concluded that free 
speech is paramount and must be protected; 
without free speech society would be a dicta-
torship. In drawing its conclusion, the Court 
cited Bracken v. Fort Erie, 2017 ONCA 668 
which highlighted the right to free political 
speech and held that speech is not “violence” 
merely because people may find it offensive. 

In oral submissions, the City claimed that 
the right to political speech was a lesser right 
than other rights guaranteed by the Charter. 
The Court disagreed as there was nothing 
in the law to support such a conclusion. The 
Court held that the City deprived CHP of 
natural justice by removing the advertise-
ments without permitting CHP the ability to 
provide input into the decision. Furthermore, 
the City’s actions were based on an inquiry 
by CBC and its decision to remove the adver-
tisement was already made before it received 
a complaint.  The Court acknowledged that 

while in some situations this may be acceptable 
and/or justified, this was not one. By all ac-
counts, the City failed to demonstrate that the 
process it adopted was reasonable; it denied 
CHP of their fundamental right to natural 
justice.  City Council’s motion to adopt the 
decision made by the City was not legislating, 
it was merely ratifying the City’s decision. The 
Court quashed both the City’s decision and 
Council’s motion.

Expropriation: Damages for Trespass Prior 
to Expropriation can be Triggered by  
Expropriation
City of Owen Sound (Corporation of the) 
v. Naidal Incorporated, 2018
2018 ONSC 6207 http://canlii.ca/t/hvl9d 

While completing road construction, the 
City of Owen Sound (City) mistakenly 
trespassed on the property of Naidal Incor-
porated (Respondent). When the City was 
made aware it did not own that property, it 
obtained permission from the Respondent to 
complete the construction. When the road 
was complete, the City obtained an appraisal 
to expropriate the property and provided the 
Respondent with a statutory offer under s.25 
of the Expropriations Act, which was accepted. 
The following year, the Respondent served 
the City with a notice of arbitration claiming 
additional funds for the expropriated lands, 
injurious affection and disturbance damages. 
City responded that the Respondent had been 
fully compensated and any claim for damages 
of trespass were frivolous as the Respondent 
had provided consent and furthermore, the 
claim should be statute-barred. The Ontario 
Municipal Board (OMB, now known as the 
Local Appeal Planning Tribunal (LPAT)) 
awarded the Respondent more than $50,000 
plus interest and costs. The City appealed.

HELD: Appeal is dismissed. 

DISCUSSION: The Court referenced s. 18 
of the Expropriations Act, which states: “the 
expropriating authority shall pay to an owner 
other than a tenant, in respect of disturbance, 
such reasonable costs as are natural and rea-
sonable consequences of the expropriation.” 
The City argued that it did pay the Respon-
dent all reasonable costs associated with the 
expropriation. Furthermore, the City submit-
ted that it trespassed mistakenly during road 
construction years prior to the expropriation, 
and as a result the trespass was not a natural 
or reasonable consequence of the expropria-
tion. In reviewing the matter before it Board 
had relied on the Supreme Court of Canada 
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decision, Toronto Area Transit Operating Authority 
v. Dell Holdings Ltd., [1997] 1 S. C.R. 32 which 
held among other things that, “it is not uncom-
mon that damages which occurred before the 
expropriation can in fact be caused by that very 
expropriation”. The Court held that the Board 
correctly found that the damages arising out 
of the trespass were a natural and reasonable 
consequence of expropriation and dismissed 
the City’s appeal.

Property Taxes: No Refund Based on  
Poverty for Applicant with Two Million Dol-
lar Net Worth  
F.E.J.B. v Mississauga (City), 2018 
CanLII 96173 (ON ARB) http://canlii.ca 
/t/hvk23

Each year the City of Mississauga (City), like all 
municipalities across the province, requires its 
residents to pay property taxes. The Applicant, 
a resident in the City filed an application to 
have her property taxes refunded pursuant to 
s.357(1)(d.1) of the Municipal Act, 2001 S.O., c. 
25 as a result of sickness or extreme poverty.

HELD: Application dismissed.

DISCUSSION: Section 357(1)(d.1) of the 
Municipal Act, 2001 states:

357.(1) Upon application to the treasurer of 
a local municipality made in accordance with 
this section, the local municipality may cancel, 
reduce or refund all or part of taxes levied on 
land in the year in respect of which the applica-
tion is made if, 

…            
(d.1) the applicant is unable to pay taxes 

because of sickness or extreme poverty; 

To determine if an Applicant qualifies for 
a property tax refund, the Board must apply 
two-part test. First, the Board must determine 
if sickness or extreme poverty exists. If either 
exists, then the second part of the test places 
the onus on the Applicant to prove an inability 
to pay all or part of the taxes. To meet the first 
prong, the Applicant submitted medical records 
that demonstrated that she no longer worked, 
for medical reasons. The Board was not 
required to, but also reviewed the Applicant’s 
evidence to demonstrate extreme poverty. The 
evidence the Applicant provided demonstrated 
that she lived in a four-bedroom custom home, 
with an approximate worth exceeding one 
million dollars.  Furthermore, the financial 
and bank statements provided by the applicant 
demonstrated that she had a net worth of just 
under one million dollars.  Despite this latter 

information, the evidence of sickness was not 
disputed by the City; thus the Applicant had 
satisfied the first prong.  As a result, the onus 
was on her to demonstrate an inability to pay 
property taxes. Although there is no legal test, 
the Board looks to determine if applicants 
are using every last resource to pay some or 
all of their property taxes in order to provide 
a remedy under s. 357(1). Based on the evi-
dence provided by the Applicant, her home 
was found to be mortgage-free and assessed 
at over one million dollars, and her bank 
records demonstrated that she had spent over 
five thousand dollars the previous year on 
pet food and supplies. The Board held that 
the Applicant application does not qualify for 
relief under the Municipal Act. 

Roadways: Despite Faded Stop Line, Inter-
section Did Not Pose Unreasonable Risk 
Chiocchio v. Hamilton (City), 2018  
ONCA 762 (CanLII) http://canlii.ca/t/
hv56g

The City of Hamilton (City) is seeking leave 
to appeal a trial judge decision that held the 
City negligent and partly responsible for 
a motor vehicle accident that caused Mr. 
Chicocchio to become a quadriplegic. In 
addition to the driver of the car that hit Mr. 
Chicocchio, the trial judge found that the 
City, by failing to repaint a faded stop line, 
breached its duty to keep its roadway in a 
reasonable state of repair. After hearing the 
evidence before the court, the trial judge held 
that had the driver stopped at the faded stop 
line the accident never would have occurred.

HELD: Appeal is allowed. 

DISCUSSION: A municipality is required 
under the Municipal Act, 2001 S.O., c. 25 to 
keep roadways in its jurisdiction in a reason-
able state of repair. Furthermore “a munici-
pality is required to prevent or remedy condi-
tions on its roads that create an unreasonable 
risk of harm for ordinary drivers exercising 
reasonable care” Fordam v. Dutton-Dunwich 
(Municipality), 2014 ONCA 891. The trial 
judge concluded that absent a proper stop 
line, a reasonable driver would not know 
where to stop, and would be required to 
exercise personal subjective judgement as to 
where to stop. As a result, the City created 
unreasonable risk by failing to keep its roads 
in a reasonable state of repair. 

The Court found that the trial judge was 
focused on the wrong question. The question 
should have been whether in the absence of a 
stop line, did the intersection pose an unrea-

sonable risk of harm for ordinary drivers even if 
they were exercising reasonable care. In address-
ing the wrong question, the trial judge failed to 
consider that drivers that stopped at the stop 
line would have a view of traffic one way, but 
their view the other way would be obscured by a 
house. A reasonable driver would not stop their 
cars twice. A driver would likely come closer to 
the intersection to see in both directions and 
proceed into the intersection when it was safe 
to do so. All evidence presented before the trial 
judge did not demonstrate that the intersection 
posed an unreasonable risk to ordinary drivers. 
The Court granted the appeal and set aside the 
trial judge’s finding that the City failed to keep 
the roadway in a reasonable state of repair.  

Standard of Proof: Decision Based on Prefer-
ence of One Party’s Testimony is Error in Law
Mississauga (City) v. Ahmad, 2018  
ONCJ 671 http://canlii.ca/t/hvbxx

The Appellant was charged and convicted of us-
ing a hand-held device while operating a motor 
vehicle in the City of Mississauga (City) contrary 
to s.78.1(1) of the Highway Traffic Act, R.S.O. 
The police officer testified that he witnessed the 
contravention and was confident it was a cell-
phone. The Appellant testified that he was not 
holding a cellphone but confirmed that he did 
own one. Following the oral evidence of both 
parties, the Justice of the Peace (JP) rendered a 
decision in favour of the police officer without 
any reference to the legal standard to be met. 
The Appellant appealed the conviction and 
argued that the JP erred in law for failing to con-
sider whether the Appellant’s evidence raised a 
reasonable doubt.

HELD: Appeal allowed.

DISCUSSION: In reviewing the concise 
reasons issued by the JP to convict the Ap-
pellant, the Court noted that it was assumed 
that the JP knew the law and as a result, the 
legal governing standard to convict a party. 
However, the governing standard-- beyond a 
reasonable doubt--was not applied in the JP’s 
reasoning. Rather, the JP registered a convic-
tion based on the preference of one oral testi-
mony over another. The Court held that even 
if a court or a JP believes or prefers one set of 
evidence over another, a court is required to 
consider if it has reasonable doubt after being 
presented with all evidence, R v. W. (D.), 1991 
CanLII 93 (SCC).  As a result, the JP’s failure 
to consider the legal governing standard was 
an error in law, and a new trial was required 
to consider if the Appellant’s evidence gives 
rise to a reasonable doubt.
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Our courts have approached the 
issue of access to education 
on numerous occasions, most 

famously in the iconic Brown v. Board 
decision. Recently, lawyers seeking 
to establish a fundamental right to 
education have renewed their efforts 
to challenge the quality of education 
in both federal and state courts. These 
challenges range from allegations of 
poor quality education due to racial seg-
regation resulting in lower test scores, 
to arguing that students have been 
denied access to literacy.

One such challenge was brought in 
the Eastern District of Michigan and 
is now on appeal to the Sixth Circuit. 
Gary B. v. Snyder is a section 1983 class 
action brought by seven Detroit public 
school students asserting that education 
is a basic right under the Due Process 
and Equal Protection clauses of the 
Fourteenth Amendment--a right they 
have been denied because their public 
schools failed to provide them with the 
tools necessary for literacy, on account 
of their race. The suit was brought 
against the state of Michigan, which 
moved to dismiss for failure to state 
a claim, arguing sovereign immunity.  
Although the court found that the class 
of students had standing to sue and 
that Michigan did not have immunity, 
it granted the defendants’ motion to 
dismiss, agreeing that there is no consti-
tutional right to an education. 

The district court found that 
plaintiffs demonstrated injury in fact 
by alleging Fourteenth Amendment 
violations.  The complaint was further 
particularized because the plaintiffs 
alleged that their school buildings, un-
like those of other Michigan students, 
were in a condition such that it was 
nearly impossible for them to learn; 
they provided specific photographic 
evidence to support this claim.  They 
further argued that they lacked both 
the teachers and books necessary to 
attain literacy. The traceability re-
quirement was met because plaintiffs 
connected each named defendant with 
their position and demonstrated how 
that position related to the operation 
of Detroit schools. Causality was also 
shown because of the state’s appoint-
ment of budget managers and other 
efforts which made the state responsi-
ble for Detroit schools. Therefore, the 
state could be held liable for denial of 
access to literacy, particularly action-
able if such access was a fundamental 
right or if such denial was based on 
race. Finally, the district court found 
the redressability requirement was met 
because the plaintiffs merely sought 
access to literacy, not literacy per se; 
their request included remedial educa-
tion for those who no longer attended 
the schools named in the complaint.

The district court also addressed the 
defendant’s claims that the State and 

its officials have immunity under the 
Eleventh Amendment. According to 
the court, Michigan officials do not 
have Eleventh Amendment immunity 
because the suit challenges the consti-
tutionality of the officials’ actions, not 
the actions of the State itself. In addi-
tion, the relief sought by plaintiffs was 
prospective and injunctive in nature, 
further avoiding Eleventh Amendment 
immunity. Plaintiffs merely asked 
the court for a declaratory injunction 
and for the opportunity for students 
to obtain literacy, phrasing that was 
sufficient to avoid immunity under 
Eleventh Amendment jurisprudence.

Turning to the merits, the district 
court held that there is no constitu-
tional right of access to literacy. The 
court pointed out that access to litera-
cy is different from the issues in other 
education precedents, which con-
cerned the right to education itself or 
the right to equally-funded education. 
The court further found that based 
on the complaint and relief sought, 
plaintiffs’ access to literacy would be a 
positive right. The  complaint focused 
on a failure to provide the basic en-
vironment for teaching and learning, 
noting that schooling is compulsory 
in Michigan, and the relief sought by 
the plaintiffs was “exclusively positive 
in nature” because the plaintiffs asked 
for evidence-based literacy instruction 
and intervention programs, screening 
for literacy problems, and creating a 
system of accountability. 

Having determined that access to lit-
eracy as sought by plaintiffs was a posi-
tive right, the district court went on to 
say that while literacy is a life necessity 
to vote, find a job, and obtain govern-
ment aid among other things, access 
to literacy a not fundamental right 
because, according to Supreme Court 
precedent, the mere importance of a 
service or good does not determine 
whether it is constitutes a fundamen-
tal right. Plaintiffs challenged that the 
right to literacy is different because it 
is the gateway to meaningful participa-
tion in society, and the lack of literacy 
means economic and social instabili-
ty. The district court’s response was 
that this could be said of many other 
injustices such as living in unsanitary 
conditions or being forced to live in 
an abusive home, and this does not a 
fundamental right make. Moreover, 

The Battle for Literacy in the Federal Courts
By: Negheen Sanjar, IMLA Associate Counsel
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although history points to education 
as an American commitment, it does 
not support the notion of state-pro-
vided education.  Even Brown v. Board 
of Education implicitly concludes that 
education is not a fundamental right. 

Finally, on the equal protection 
claim, the district court held that the 
plaintiffs’ claim failed because the 
state had not burdened a fundamental 
right, the complaint failed to show 
the state targeted a suspect class, and 
it is unclear that the way the state 
treats Detroit schools lacks a rational 
basis. The district court also held 
that appropriate comparison was not 
between Detroit schools and schools 
throughout the state of Michigan, but 
instead should be between individual 
Detroit schools because these schools 
are similarly situated, since no other 
schools in the state have required the 
level of state intervention that Detroit 
schools have. 

 1. Alia Wong, Students in Detroit Are 
Suing the State Because They Weren’t 
Taught to Read, The Atlantic, Jul. 
6, 2018, https://www.theatlantic.
com/education/archive/2018/07/
no-right-become-literate/564545/ 
2. See Gary B. v. Snyder, No. 2:16-cv-
13292, 2018 WL 3609491, at *1, *6 
(E.D. Mich. 2018)
3. See Id. at *1
4. See Gary B. v. Snyder, No. 2:16-cv-
13292, 2018 WL 3609491 (E.D. Mich. 
2018)
5. See Id. *6-*7
6. See Id. at *7
7. See Id.
8. See Id. at *8
9. See Id.
10. See Id.
11. See Id. at *8-*9
12. See Id.*8
13. See Id. at *9
14. See Id.
15. See Id.
16. See Id. at *13
17. See Id. at *15
18. See Id.
19. See Id. at *16
20. See Id.
21. See Id.
22. See Id. at *16-*17
23. See Id. at *18-*19
24. See Id at *17-*19
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By: Brad Cunningham, City Attorney, Lexington, South Carolina  

Hello from the Land of Hurricanes

As fall rolled into place here in 
the Carolinas, two seasons made 
their annual appearance on the 

radar. First and foremost, on the minds 
of most of us was the beginning in ear-
nest of the 2018 college football season. 
After all, there are priorities aren’t there?

And, while college football is touched 
upon on the listserve slightly, it is usual-
ly discussed more upon the IMLA Water 
Cooler.  The other season that has crept 
upon us was discussed much more on 
the listserve. If you haven’t realized by 
now, I’m talking about hurricane season. 
It starts June 1, but peaks in September. 
Our reward in 2018 was a visit from 
Hurricane Florence.

Having lived in the Carolinas my 
entire life, and being an old beach bum 
at heart, I likely qualify as a hurricane 
veteran. I have seen them come and go 
and witnessed the first-hand effect they 
have on cities and their residents. 

And right off the top, let me answer 
the first question everyone usually asks 
me? How can you live there with the 
threat of hurricanes? The initial and sim-
ple answer for this old beach bum is “It’s 
worth it.” Besides, unlike some natural 
disasters, you at least have a sporting 
chance with a hurricane. It sends a 
telegram ahead of time and says “Hey – I 
might be dropping in at your place in a 
few days, so you might want to start to 
prepare.” Not so with tornadoes, earth-
quakes or even severe thunderstorms. 
With those, you have little or even no 

advance notice at all. But, even with 
advance notice, evacuation is not a fun 
chore. But, hey, we are old pros at it.

The media coverage of Hurricane 
Florence was incredible. About a week 
ahead of time, our Governors Cooper 
(North Carolina) and McMaster (South 
Carolina) declared states of emergen-
cy. The national guard was activated, 
schools were closed, emergency supplies 
were made available and interstate lanes 
were reversed. This was a needed step 
and was taken well ahead of time. It 
stirred raids on the gas stations, grocery 
stores and hardware stores. Residents 
grabbed all the batteries, bottled water, 
tape, bread and other necessaries they 
could find. 

At my daughter’s college, classes were 
canceled for an entire week. Sandbags 
and portable toilets were brought in by 
the truckload. Yes, portable toilets… 
stacked in a line of 24 out in front of 
the dorm for two weeks. Little did we 
know at the time, but these proved 
to be perfectly useless. Students were 
also given the option to go home. But, 
living in the international community, 
my daughter’s dorm was full of foreign 
students who had never experienced a 
hurricane.

Once all the emergency preparations 
were made, the most difficult portion 
of the process took place. Waiting… 
and waiting… and waiting some more. 
As she neared the coast, Florence was 
moving at speeds between 3 to 5 miles 
per hour.  The first four days of the 

“emergency” were gorgeous weather-wise. 
Students spent their severe weather days 
swimming and laying in the sun, swim-
ming in their pools, and binge watching 
I Carly reruns. Local pizza delivery plac-
es were inundated with orders.

Here in Lexington, by Friday a slight 
“mist” moved in and it stayed wet all day 
even though it did not rain hard enough 
for an umbrella most of the time. “Zero 
Hour” was expected to be Saturday 
morning… then adjusted to Saturday 
afternoon… then Saturday evening…then 
Sunday morning… After making landfall 
just above Wrightsville Beach, NC, 
Florence began creeping toward us at 
the startling pace of 2 miles per hour. A 
friend in Myrtle Beach correctly pointed 
out that he could have evacuated on foot 
and stayed ahead of the storm. Truly, 
that is how slow it was moving.

We waited and waited and finally Sat-
urday evening came the announcement 
– our Hurricane and Tropical Storm 
Warnings were dropped. No watches 
were even in place. Florence had simply 
lost her steam once she moved this far 
inland because she was moving too 
slowly. Yes, here in Lexington we were 
very fortunate. 

Such was not the case for folks in 
Southeastern North Carolina and 
Northeastern South Carolina. Rain 
came and kept coming. Record amounts 
of rainfall fell in many locations. Munici-
pal resources were taxed in helping flood 
victims. Worse yet, for those in some 
places, they had as much as two weeks 
until the rivers in their area “crested.” 
So, while they “dodged” the hurricane, 
they certainly did not stay free from its 
effects. It may have “hit” further north, 
but flooding lasted for quite some time 
as the waters made their way in a south-
erly direction toward the coast. So, we 
learned it is not “over” once the hurri-
cane moves on. Indeed, the danger can 
last for quite some time afterward.

Schools in most areas have finally 
returned to session this week. This was 
an amazing storm. It served as a great 
reminder for many of us as to what 
resources were taxed by municipalities. 
Here in Lexington, like other places, our 
police were on extra duty. This caused 
overtime pay. Such was also the case in 
our Utilities Department, Transporta-
tion Department and Parks Department.  
(trees were damaged). Overtime and 
the effect on the payroll was one often 
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overlooked cost of hurricane experience. 
How can you budget for this accurately?

Other things we learned:  Gas lines 
formed way ahead of time. Laws are 
not the same in every state, and I had a 
report from a friend in Georgia that his 
local station was selling regular unleaded 
gas for nearly six dollars a gallon.  And 
this was in a place that never received a 
Storm Warning! 

Hotels were booked as folks fled 
inland. Many found there to be no room 
at the inn. Those who found rooms 
were disappointed at the number of 
rooms that refused to take pets. Another 
lesson… Hotels, shelters and evacuation 
centers most of the time do not accept 
pets. This led several folks, like my Aunt 
Cyndi and Uncle Fred, to stay home in 
Coastal North Carolina when they might 
have been better served to evacuate. But, 
with no place to take several pets they 
decided to hunker down with their dogs.  
(No, they are not Georgia fans)

Evacuation of hospitals and nursing 
homes proved to be quite a challenge for 
some hard-hit areas. My thoughts were 
with my childhood friend Dr. Chris 
Cosgrove, who lives near ground zero in 
Wilmington, NC. “Where do his patients 
go? I guess he can’t leave if he has critical 
patients in the hospital. Wow, what a 
situation to be in,” I thought.  Unfor-
tunately, I heard a few patients died of 
heart attacks or other complications 
during the process.

I digress to the news coverage of this 
tragic event. It was constant and wide-
spread. My daughter received a text from 
her friend in Germany. It contained 
a picture of the front page of her local 
(small town) newspaper.  Florence was 
the lead story. I received phone calls, text 
messages and emails from places includ-
ing but not limited to Montana, Cali-
fornia, Washington, Kansas, Missouri, 
Texas, Arizona, Japan, Germany, France 
and even our IMLA buddy Dan Best in 
Australia. This thing was publicized all 
over the world! I heard from people I 
hadn’t talked to in twenty years.

Yet another lesson learned was to pay 
attention to the ACTUAL track of the 
storm as well as the FORECAST track… 
With the TV on in the clerk’s office all 
week, I noticed weather stations sticking 
to the forecast track. Being the hurri-
cane veteran, I am, I was plotting the 
coordinates manually myself for quite 

some time. When the forecast track took 
a turn to the south, the media outlets 
and folks in South Carolina began to 
get more nervous.  But, I noticed in 
the actual track that it had indeed not 
turned south but had turned in a more 
northerly direction. 

The broadcast of the “turn south” 
continued long enough to where I 
emailed the National Weather Service 
which was fielding questions. My ques-
tion was this: “For a whole day days now 
we have been hearing about this turn to 
the south. But the coordinates show it 
has gone in direction from moving “W” 
to “WNW” to now NW. How is that a 
turn to the south?”  They professed that 
the storm was not doing what it was 
predicted to do. 

Wow, I thought. Wouldn’t it be better 
if they reported what it was doing instead 
of what they thought it was going to do? 
Certainly they need to look at the fore-
cast, but we need both don’t we?  That 
was another lesson – both the actual 
track and the forecast track are import-
ant, but make sure you know which one 
you are hearing. 

Folks, yes, these hurricanes are seri-
ous business. The overarching concern 
is take it seriously, and keep informed. 
Pay attention to local authorities, and 
stay clear of high water and danger 
areas. Also, please watch the news, but 
remember to take it for what it is. 

I’m in no way trying to diminish the 
seriousness of the issues here. Please 
understand that. But, sometimes the 
news doesn’t get the whole story or leads 
you to make conclusions that may not 
be so dependable. A cousin in Wilming-
ton reports that a news outlet was using 
a sprinkler to make fake rain during a 
newscast.

Another news outlet showed a weather 
reporter struggling to stand while young 
folks walked with little difficulty in the 
background.  Countless times I have 
seen a weather reporter standing with 
some difficulty while folks strolled the 
beach in the background like they didn’t 
have a care in the world.  

Sure, the weather reporters are provid-
ing a valuable service by bringing us the 
news ahead of time so we can prepare. 
No question about that. But, be honest 
here, does exaggeration help anyone?  
I’m concerned about the “crying wolf” 
effect, and that the more this happens 
the more people may find the news 

sources not credible. And, then this 
could cause them to stay behind next 
time when it might otherwise not be a 
good idea. Isn’t honesty best? 

I close by saying I really feel for those 
in the floodwaters of Florence and its af-
termath. Mosquito borne diseases have 
become a concern, and resources have 
been taxed. A giant hug and pat on the 
back would be welcome form the rest 
of the country. Thanks for sending the 
resources, and we will be glad to repay 
you someday. Let’s hope we don’t have 
to, but we will if needed. 

A small bit of humor related to the 
hurricane saga. It is generally well 
known that the Weather Channel sends 
Jim Cantore to where ground zero is 
expected to be for bad weather. He does 
a great job. But, check that channel and 
Internet for commercials and videos 
publicizing this in a humorous way.

Poor Jim is seen taking his family on 
a vacation. He plops down his beach 
chair and lays back. Seeing him, the 
rest of the folks flee in panic expecting 
a storm to come. This leaves Jim alone 
on the beach. In another video, he tries 
to check into a hotel but can’t because 
all the employees vanish when he shows 
up there. Comical, and a much-needed 
relief at this time.

The prosecution rests, your honor…
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